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E^TERSTATE  SALES  TAX  COLLECTION 


TUESDAY,  SEPTEMBER  27,  1994 

House  of  Representatives, 
Subcommittee  on  Procurement, 

Taxation,  and  Tourism, 
Committee  on  Small  Business, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  1:30  p.m.,  in  room 
2359-A,  Raybum  House  Office  Building,  Hon.  James  H.  Bilbray 
(chairman  of  the  subcommittee)  presiding. 

Chairman  Bilbray.  The  subcommittee  will  come  to  order. 

Today,  the  subcommittee  will  hear  from  a  wide  spectrum  of  wit- 
nesses on  the  impact  and  fairness  of  giving  States  the  sales  taxes 
incurred  for  purchases  made  by  out-of-State  mail  order  companies. 

The  subcommittee  enters  this  hearing  with  an  open  mind  but 
aware  of  a  number  of  concerns  that  have  been  raised  by  the  small 
business  community  in  a  number  of  areas. 

Currently,  the  mail  order  sellers  are  exempt  from  collecting  State 
sales  taxes  as  a  result  of  two  Supreme  Court  decisions. 

In  1967,  the  Court  in  National  Bellas  Hess  v.  The  Illinois  De- 
partment of  Revenue  held  that  out-of-State  mail  order  firms  and 
other  direct  sellers  who  have  no  physical  presence  in  a  State  are 
under  no  obhgation  to  collect  and  remit  State  sales  and  use  taxes 
even  if  they  do  business  in  a  State. 

In  1992,  the  Court  reaffirmed  the  1967  decision  but  held  that 
Congress  may  use  its  interstate  commerce  powers  to  uphold  State 
collection  requirements. 

Legislation  is  pending  in  the  Senate  which  would  mandate  out- 
of-State  companies  to  collect  sales  taxes  for  goods  delivered  across 
State  lines. 

The  first  panel  of  small  businesses  will  present  their  views  to  the 
subcommittee  describing  the  price  disadvantage  they  face  when 
competing  with  mail-order  companies. 

Both  small  businesses  and  catalog  firms  sell  the  same  quality 
products.  However,  a  consumer  can  go  down  the  street  to  the  local 
computer  store,  price  the  system  and  compare  it  with  the  same  sys- 
tem in  the  catalog.  On  most  occasions,  the  local  retailer,  who  must 
collect  the  sales  tax,  will  be  at  a  competitive  disadvantage  to  the 
mail-order  company  who  will  not  collect  the  tax. 

The  second  panel,  consisting  of  public  officials,  will  enlighten  the 
subcommittee  on  a  potential  revenue  loss  for  local  governments  and 
the  public  educational  system. 

Two  reports  have  been  prepared  to  estimate  the  revenue  loss. 
The  Advisory  Commission  on   Intergovernmental  Relations  esti- 

(1) 


mates  that  the  revenue  loss  is  around  $3  billion  a  year.  The  Na- 
than Associates,  on  behalf  of  the  Direct  Marketing  Association,  con- 
cluded that  the  amount  of  uncollected  sales  tax  on  interstate  mail 
order  sales  was  $1.38  billion.  Whichever  figure  you  believe,  it  is  a 
substantial  amount  of  money. 

Finally,  the  third  panel  will  consist  of  a  witness  from  the  mail- 
order industry. 

In  addition,  we  have  two  letters  that  I  would  like  to  place  into 
the  record,  one  from  Mamie  Willis  of  Portland,  Tennessee,  and  an- 
other one  from  a  John  Dix  in  Hilton  Head,  South  Carolina,  as  con- 
sumers writing  their  letters,  problems  they  came  up  with  their  own 
States  in  collect — ^having  to  pay  the  tax  after  the  fact  after  they 
were  told  they  did  not  have  to  pay  on  orders  they  made  out  of 
State. 

[Chairman  Bilbra/s  statement  may  be  found  in  the  appendix.] 

Chairman  Bilbray.  So,  at  this  point,  I  would  like  to  call  on  Mr. 
Sisisky,  do  you  have  an  opening  statement? 

Mr.  Sisisky.  No,  Mr.  Chairman.  But  let  me  just  say  I  appreciate 
you  having  this  hearing  today.  I  think  it  is  an  important  subject. 
I  get  a  lot  of  mail  and  a  lot  of  comments  about  this  situation. 

A  lot  of  the  subcommittee  is  not  here  today  because  we  are  hav- 
ing a  briefing  on  Haiti  and,  because  of  this,  I  have  to  have  a  special 
briefing  this  afternoon. 

But  let  me  just  say  I  am  delighted  today  to  welcome  Dr.  James 
McNeer,  who  is  a  constituent  of  mine,  the  mayor  of  the  city  of  Colo- 
nial Heights.  He  is  not  only  mayor  of  the  city  but  a  good  friend  of 
mine.  I  know  Jimmy  is  Provost  and  Dean  of  the  Richard  Bland  Col- 
lege of  the  College  of  William  and  Mary,  and  I  am  delighted  to  wel- 
come Dr.  McNeer  here  today,  Mr.  Chairman.  Thank  you. 

Chairman  Bilbray.  Thank  you. 

Mr.  Hilliard,  do  you  have  an  opening  statement? 

Mr.  Hilliard.  Mr.  Chairman,  thank  you  very  much. 

Chairman  Bilbray.  Want  to  use  the  microphone? 

Mr.  Hilliard.  Mr.  Chairman,  I  am  very  much  concerned  about 
mail  order  sales  and  how  they  affect  the  area  in  which  we  are  con- 
centrating. I  am  very  interested  in  how  they  affect  tourism,  very 
interested  in  how  they  affect  the  local  communities,  as  well  as  how 
they  affect  the  State.  I  just  want  to  commend  you  for  bringing  us 
together  and  bringing  this  topic  before  us.  Thank  you.  Thank  you 
very  much. 

Chairman  Bilbray.  Thank  you.  If  the  gentleman  desires,  his  en- 
tire statement  will  be  put  in  the  record. 

Mr.  Hilliard.  Thank  you. 

[Mr.  Hilliard's  statement  may  be  found  in  the  appendix.] 

Chairman  Bilbray.  At  this  time,  I  would  like  to  call  the  first 
panel,  starting  with  Joe  Bookwalter,  James  Maurin,  and  Russell 
Cohen. 

What  we  will  do,  gentlemen,  is  proceed  through  your  testimony 
and  then,  at  the  end,  we  will  open  to  the  panel  for  questions.  So, 
we  will  start  with  Mr.  Bookwalter. 


TESTIMONY  OF  JOE  BOOKWALTER,  BAKER  APPLIANCE  & 
VIDEO,  INC^  CARSON  CITY,  NEVADA 

Mr.  BooKWALTER.  Mr.  Chairman  and  members  of  the  sub- 
committee, my  name  is  Joe  Bookwalter.  For  the  past  9  years  I  have 
been  present  and  co-owner  of  Baker  AppHance  &  Video,  Incor- 
porated, a  41-year-old  business  headquartered  in  Carson  City,  Ne- 
vada. In  addition  to  our  Carson  City  location,  we  have  three  other 
stores  in  Reno,  Fallon,  and  Minden,  Nevada.  We  currently  have  37 
employees. 

Major  home  appliances  "white  goods"  such  as  refrigerators,  freez- 
ers, and  ranges  and  the  like — account  for  about  70  percent  of  our 
sales  volume.  The  other  30  percent  is  attributable  to  consumer 
electronics  products,  such  as  TV  sets,  stereo  equipment  and  video 
cameras  and  recorders. 

In  addition  to  operating  my  company,  I  have  been  an  active 
member  of  my  industry's  national  trade  association,  the  North 
American  Retail  Dealers  Association.  I  currently  serve  on  NARDA's 
Board  of  Directors  and  am  Vice  President  of  the  Association. 

I  am  here  this  afternoon  to  urge  your  support  for  legislation  such 
as  the  Tax  Fairness  for  Main  Street  Business  Act  which  would  en- 
able me  to  compete  fairly  with  out-of-State  companies  that  take  ad- 
vantage of  a  loophole  in  current  sales  tax  collection  laws. 

My  business  has  survived  more  than  40  years  by  providing  ex- 
ceptional service  and  knowledgeable  sales  consultants.  But  the  pro- 
liferation of  mail-order  catalogs  and  toll-free  telephone  numbers  in 
my  industry  has  caused  a  very  evident  increase  in  the  number  of 
customers  who  use  our  store  and  our  trained  personnel  to  select 
their  stereo  equipment,  video  cameras  and  recorders,  then  buy 
them  out  of  State.  The  fact  that  they  are  obligated  to  pay  a  State 
use  tax  on  their  purchase  just  doesn't  seem  to  sink  in. 

Then  when  their  technology  equipment  requires  repair  or  adjust- 
ment, they  bring  it  to  our  full-scale  service  department  and  expect 
warranty  repair  or  free  advice,  which  we  are  obligated  by  agree- 
ment to  provide  by  many  of  our  manufacturers.  Our  choice  is  to 
refuse  to  provide  this  service  and  eliminate  the  possibility  of  future 
sales  to  this  customer  or  to  cheerfully  provide  the  service  at  our  ex- 
pense, which  we  do. 

The  interstate  sales  tax  loophole  also  hurts  our  appliance  busi- 
ness. Our  stores  are  located  near  Lake  Tahoe  where  it's  not  uncom- 
mon for  home  builders  to  spend  $40,000  or  more  for  kitchens  in 
their  new  construction  or  major  remodeling  projects.  The  appHance 
share  of  that  expenditure  represents  a  major  sHce  of  business  for 
our  store  if  we  weren't  competing  with  suppliers  across  the  border 
in  neighboring  California. 

I  know  of  many  home  builders  who  regularly  purchase  kitchen 
appliances  from  suppliers  in  the  San  Francisco  Bay  area.  These  ap- 
pliances are  sent  bay  common  carrier  to  Nevada  so  that  the  seller 
does  not  have  to  collect  our  State's  sales  tax,  which  ranges  from  7.5 
to  8.5  percent. 

Even  though  our  contractors  are  obligated  to  pay  our  State's  use 
tax  on  their  purchases  because  they  do  not  qualify  as  resellers 
under  our  State  law,  they  rarely  do  so. 


We  have  no  problem  competing  on  price.  The  tie  breaker  is  the 
out-of-State  seller's  7  percent  or  so  sales  tax  advantage.  Our  State 
loses  revenue,  and  I  lose  a  major  sale. 

Because  one  of  our  stores  is  only  18  miles  from  the  California 
border,  someone  might  argue  that  we  can  take  advantage  of  the 
same  tax  collection  exemption  afforded  out-of-State  competitors  but 
we  can't.  We  do  a  substantial  amount  of  business  in  California.  We 
are  registered  to  collect  California's  State  sales  tax,  and  we  do  that 
on  deliveries  into  their  State. 

This,  then,  is  the  trend:  To  leave  out  of  the  sales  loop  the  Main 
Street  merchant  who  supports  the  manufacturer  by  investing  in  his 
products.  The  merchant  displays  products  in  a  retail  store,  with  all 
the  accompanying  costs,  attracts  potential  end  users  by  expensive 
advertising,  demonstrates  products  to  the  retail  buyer,  sometimes 
haggles  over  price,  arranges  financing,  provides  costly,  highly 
skilled  service  and  absorbs  losses  from  uncollectible  accounts. 

As  a  Main  Street  retailer,  I  am  further  placed  at  a  disadvantage 
by  being  required  to  collect  State  and  sometimes  local  sales  taxes 
while  my  out-of-State  competitor  has  no  such  responsibility. 

I  know  that  this  problem  is  not  limited  to  the  appliance  and  elec- 
tronics business.  I  submit  to  you  this  unfair  competition  is  a  prob- 
lem for  all  retailers  and  that  it  will  become  even  more  of  a  problem 
in  the  future  with  the  growth  of  the  so-called  information  super- 
highway and  the  increasing  use  of  television  and  computer  net- 
works to  sell  merchandise. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  come  to  Washing- 
ton to  explain  to  you  and  the  members  of  this  subcommittee  first- 
hand a  problem  which  confronts  retailers  like  myself  every  day  of 
the  year.  I  strongly  urge  the  Congress  to  pass  the  Tax  Fairness  for 
Main  Street  Business  Act  because  it  will  remove  an  unfair  advan- 
tage that  my  out-of-State  competitors  now  enjoy  and  will  enable  me 
to  compete  on  a  more  equal  footing  with- these  companies  which  are 
threatening  the  very  existence  of  small  businesses  like  mine. 

Thank  you  very  much. 

Chairman  BiLBRAY.  Thank  you,  Mr.  Bookwalter. 

[Mr.  Bookwalter's  statement  mav  be  found  in  the  appendix.] 

Chairman  BiLBRAY.  Mr.  Maurin? 

TESTIMONY  OF  JAMES  MAURIN,  THE  MAURIN-OGDEN/ 
STIRLING  PROPERTIES,  MANDEVILLE,  LOUISIANA 

Mr.  Maurin.  Mr.  Chairman,  members  of  the  subcommittee,  good 
afternoon.  My  name  is  James  E.  Maurin,  cmd  I  am  chairman  and 
chief  executive  officer  of  Stirling  Properties  and  managing  partner 
of  Maurin-Ogden  properties  in  New  Orleans,  Louisiana.  Comlained, 
these  two  companies  own  and  operate  42  shopping  centers  in  the 
Gulf  South,  principally  in  Louisiana.  These  centers  employ  over 
10,000  people  in  retail  outlets,  including  discoimt  and  electronic 
stores  and  small  mom  and  pop  operations. 

I  would  like  to  thank  Chairman  Bilbray  and  the  members  of  the 
subcommittee  for  conducting  this  hearing  todav  and  for  bringing 
greater  focus  to  the  tax  avoidance  situation  which  has  created  a 
marketplace  inequity  between  traditional  retailers  and  the  direct 
marketing  industry  and  in  the  process  is  threatening  the  future 
stability  of  the  retail  industry. 


I  am  presenting  my  testimony  today  on  behalf  of  the  Inter- 
national Council  of  Shopping  Centers,  of  which  I  am  a  member. 
ICSC  is  the  trade  association  of  the  shopping  center  industry  and 
its  25,000  members  represent  the  owners,  developers,  retailers,  fin- 
anciers, brokers  and  all  other  professionals  involved  in  the  shop- 
ping center  industry.  There  are  over  39,000  shopping  centers  in  the 
United  States,  and  these  centers  generate  in  excess  of  $790  billion 
in  retail  sales  in  1993  and  remitted  $33  billion  in  retail— in  State 
and  local  sales  tax  receipts. 

Shopping  centers  are  also  one  of  the  biggest  employers  in  this 
country,  creating  jobs  for  nearly  10  million  people  or  roughly  one 
out  of  every  nine  non-agricultural  jobs  in  the  U.S. 

It  is  also  important  to  note  that  the  majority  of  shopping  centers 
are  not  the  mega  malls  that  everyone  writes  about  in  the  news- 
papers. In  reality,  nearly  5  percent  of  shopping  centers  occupy  less 
than  200,000  square  feet  of  leasable  space,  roughly  equivalent  to 
a  medium-sized  department  store,  drug  store  and  maybe  three  or 
four  other  small  retail  outlets.  Many  of  these  small  shopping  cen- 
ters are  the  very  lifeblood  of  the  commimities  in  which  they  are  lo- 
cated, and  oftentimes  they  are  the  primary  provider  of  tax  revenue 
of  the  communities — on  which  the  community  survives. 

Mr.  Chairman,  for  many  years  Congress  nas  searched  for  ways 
to  break  down  the  barriers  to  free  trade  and  fair  competition  be- 
tween the  United  States  and  its  foreign  trading  partners.  However, 
while  we  labor  to  eliminate  foreign  barriers,  we  largely  ignore  one 
barrier  to  fair  competition  which  exists  within  our  own  borders. 

The  problem  is  simple — traditional  retailers  must  collect  State 
and  local  sales  taxes  on  consumer  purchases  at  the  point  of  sale, 
but  direct  marketers  are  not  required  to  collect — are  not  required 
to  collect  most  of  these  taxes  and  instead  are  able  to  push  the  bur- 
den of  sales  tax  remittance  onto  the  shoulders  of  their  customers. 

This  situation  creates  a  tremendous  pricing  gap  between  tradi- 
tional retailers  and  direct  marketing  companies,  allowing  direct 
marketers  to  sell  comparable  or  at  times  identical  merchandise  at 
much  lower  prices  simply  because  they  do  not  have  to  tax  on  the 
6  to  8  percent  sales  tax  that  is  common  in  most  areas. 

But  the  problems  created  extend  much  further  than  the  dif- 
ference in  price.  This  inequity  affects  employment  and  State  and 
local  economies  to  an  extent  that  I  imagine  many  members  of  this 
subcommittee  fail  to  realize. 

In  practical  terms,  however,  what  does  this  tax  avoidance  mean 
on  a  typical  retail  sale?  Let's  say  I  go  into  a  men's  clothing  star 
in  Baton  Rouge  to  buv  a  suit.  The  clothing  store  can  buy  the  suit 
wholesale  at  $200  and  decides  to  sell  it  for  $300.  If  you  add  on  the 
sales  tax  of  8  percent,  the  total  cost  to  me  is  $324.  However,  a 
mgiil-order  company  that  has  no  stores  in  Louisiana  may  offer  the 
same  suit,  and,  because  they  are  not  required  to  collect  sales  taxes, 
their  total  price  is  $300.  Therefore,  in  order  to  stay  competitive,  the 
retail  store  will  have  to  lower  their  sales  price  to  about  $275  so 
that  their  total  price,  including  tax,  is  in  the  same  range  as  that 
of  the  mail-order  company. 

What  results  from  this  one  example  is  a  domino  effect  for  both 
the  shopping  center  industry  and  local  economies.  Retailers  are 
forced  to  operate  on  smaller  or  sometimes  nonexistent  profit  mar- 


gins.  They  hire  fewer  employees.  Some  are  even  forced  to  shut 
down.  Fewer  sales  in  local  retail  stores  means  a  decrease  in  sales 
tax  revenues  available  for  use  by  State  and  local  governments. 

It  is  important,  however,  to  examine  the  changing  marketplace 
to  realize  the  current  and  future  impact  of  this  tax  inequity.  Ex- 
traordinary changes  are  taking  place  in  the  retail  marketplace,  and 
the  definition  of  shopping  is  undergoing  a  transformation.  While 
the  advent  of  expanded  use  of  catalog  merchgindising  and  video 
shopping  services,  consumers  are  taking  advantage  of  the  luxury  of 
shopping  from  the  comfort  of  their  own  home  in  lieu  of  patronizing 
their  hometown  merchants. 

The  following  points  illustrates  the  striking  changes  that  are  tak- 
ing place: 

Over  the  past  several  years,  the  increase  in  retail  sales  in  shop- 
ping centers  has  remained  steady  at  under  5  percent  per  year, 
while  retail  sales  for  the  direct  marketing  industry  showed  a  more 
dramatic  increase,  up  14  percent  from  1992  to  1993,  and  sales  are 
expected  to  increase  at  6  percent  or  better  each  year  through  the 
year  2000. 

For  1993,  the  Direct  Marketing  Association  reported  sales  of  over 
$234  billion — or  roughly  30  percent  of  the  total  retail  sales  gen- 
erated by  shopping  centers.  This  recent  addition  of  Entrepreneur 
magazine,  February,  1994:  Mail-order  Mania.  $234  billion  industry 
delivers  profits. 

Although  in  1993  over  $33  billion  in  sales  tax  revenues  were  col- 
lected and  remitted  by  retailers  in  shopping  centers,  State  and 
local  sales  taxes  were  collected  on  a  very  small  percentage  of  this 
$234  billion  in  sales  by  direct  marketing  companies. 

As  I  stated  earlier,  nearly  10  million  people  in  the  U.S.  are  em- 
ployed in  shopping  centers.  The  mail-order  catalog  industry,  how- 
ever, employs  less  than  200,000  people-across  the  country. 

Additional  sources  for  so-called  tax-free  shopping  are  rapidly  be- 
coming available  to  consumers.  Interactive  television,  on-line  com- 
puter services  and  electronic  shopping  for  airline  passengers  are 
just  a  few  examples  of  direct  marketing  standards  which  stand  to 

frab  a  greater  share  of  the  traditional  retail  market  in  the  next 
ecade. 

These  points  illustrate  the  changing  retail  marketplace,  but  let's 
take  a  look  at  some  of  the  problems  caused  by  the  tax  inequity  be- 
tween traditional  retailers  and  direct  marketing  companies. 

The  sales  tax  revenues  generated  by  local  retailers  get  funneled 
back  into  the  local  economies  to  fimd  services  such  as  schools,  po- 
lice and  fire  protection  and  infrastructure  improvements  to  roads 
and  bridges.  But  a  big  mail-order  company  on  the  east  coast  often- 
times is  not  required  to  contribute  sales  tax  revenues  to  cities  and 
towns  in  Louisiana,  even  though  they  ship  millions  of  dollars  of 
merchandise  each  year  into  the  State  while  taking  full  advantage 
of  many  of  Louisiana's  State  and  local  services  which  are  funded 
by  State  sales  tax  revenues. 

In  addition,  as  the  pool  of  tax  revenues  available  to  State  and 
local  governments  decreases.  State  legislators  must  look  for  ways 
to  make  ends  meet.  Oftentimes,  they  increase  the  tax  on  local  com- 
panies for  the  privilege  of  doing  business  in  the  community.  These 


tax  increases  are  another  blow  to  the  small  retailer  who  is  already 
having  a  hard  time  making  ends  meet. 

Instead  of  increasing  taxes,  wouldn't  it  make  more  sense  in  this 
situation  to  ask  everyone,  including  direct  marketing  companies 
who  take  advantage  of  the  privilege  of  doing  business  in  the  com- 
munity, to  collect  and  remit  State  and  local  taxes  at  the  point  of 
purchase? 

Most  importantly,  for  eveiy  purchase  that  a  consumer  makes 
from  an  out-of  State  marketing  company,  another  in-State  retail 
job  is  put  in  jeopardy.  Members  of  the  suDcommittee,  how  many  of 
the  constituents  in  your  district  receive  a  paycheck  from  a  big  out- 
of-State  mail  order  company? 

Mr.  Chairman,  I  am  proud  that  the  Louisiana  State  Senate  re- 
cently passed  a  resolution  urging  the  U.S.  Congress  to  protect  the 
traditional  retail  industry  by  passing  interstate  sales  tax  legisla- 
tion, and  I  implore  the  members  of  the  subcommittee  to  take  up 
the  challenge.  It  is  time  to  end  the  tax  subsidization  of  the  direct 
marketing  industry.  Allow  traditional  retailers  and  direct  market- 
ers to  play  by  the  same  set  of  rules.  Retailers  are  certainly  vip  to 
the  challenge  of  competing  on  a  level  playing  field.  In  doing  so,  you 
will  tear  down  barriers  to  fair  competition,  preserve  and  create  jobs 
and  provide  badly  needed  revenues  for  State  and  local  economies. 

Thank  you  for  allowing  me  to  present  my  testimony  today,  and 
I  will  be  happy  to  answer  any  questions  you  have.  Thank  you. 

Chairman  Bilbray.  Thank  you  very  much. 

[Mr.  Maurin's  statement  may  be  found  in  the  appendix.] 

Chairman  Bilbray.  Mr.  Cohen. 

TESTIMONY  OF  RUSSELL  COHEN,  CARLYLE  &  COMPANY 
JEWELERS,  GREENSBORO,  NORTH  CAROLINA 

Mr.  Cohen.  Mr.  Chairman,  members  of  the  subcommittee,  I  am 
Russell  Cohen,  chairman  and  CEO  of  Carlyle  &  Company  Jewelers. 
We  operate  82  stores  in  11  States,  including  four  States  that  are 
represented  by  members  of  the  subcommittee. 

Seventy-two  years  ago,  my  grandfather  started  the  business  in 
Greensboro,  North  Carolina.  We  now  operate  under  three  names: 
Jewel  Box,  Carlyle  &  Company,  and  J.E.  Caldwell  &  Company. 

I  appear  today  on  behalf  of  the  Jewelers  of  America,  a  retail 
trade  association  comprised  of  over  10,000  members  representing 
17,000  stores  in  all  50  States. 

The  Jewelers  of  America  strongly  support  Senator  Dale  Bumpers' 
legislation,  S.  1825,  and  we  welcome  this  opportimity  to  explain 
why.  It  is  based  upon  two  strong  foundations:  Fairness  and  the  vi- 
tality of  local  communities.  This  legislation,  if  enacted,  would  con- 
tribute to  both  of  these  goals  in  a  very  meaningful  way. 

As  a  matter  of  public  policy.  Congress  should  do  all  in  its  power 
to  encourage  local  businesses,  local  employment  opportunities  and 
the  well-being  of  local  communities. 

I  would  like  to  now  illustrate  a  few  of  the  jewelers'  concerns. 

Fine  watches  are  a  very  important  part  of  retail  jewelry  mer- 
chandising. The  average  Rolex  watch  sale  in  our  business  is  around 
$4,200.  One  of  the  Nation's  largest  retail  jewelry  stores  frequently 
takes  out  fiill-page  ads  in  the  national  edition  of  the  New  York 
Times  advertising  many  fine  watch  lines,  including  Rolex. 
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If  a  North  Carolina  resident  orders  by  mail  or  over  the  phone, 
he  or  she  does  not  pay  the  6  percent  North  Carolina  sales  tax.  It 
is  a  significant  advantage.  Even  though  we  match  the  New  York 
selling  price,  we  lose  the  sale. 

Under  North  Carolina  law,  a  North  Carolina  resident  is  obligated 
to  pay  a  use  tax  on  out-of-State  purchases.  But  the  simple  fact  is 
enforcement  of  the  use  tax  payment  is  ineffective.  The  bottom  line 
is  our  firm  loses  a  sale,  North  Carolina  loses  sales  taxes  that  would 
have  been  collected,  and  the  State  never  receives  the  use  tax.  Thus, 
North  Carolina  businesses  and  the  State  are  losers. 

In  addition  to  that,  if  the  purchase  is  not  paid  for,  the  New  York 
firm  or  a  credit  card  company  will  certainly  use  the  North  CaroUna 
court  systems  to  try  to  collect  the  bad  debt.  Also,  if  there  is  a  war- 
ranty complaint,  this  will  be  brought  up  by — in  front  of  the  State 
Attorney  General's  office  and — which  will  investigate  the  com- 
plaint. These  State  services  are  subsidized  by  businesses  like  mine, 
and  the  out-of-State  companies  conducting  mail-order  business 
have  a  free  ride.  To  continue  this  policy  would  simply  make  no 
sense,  and  that  is  why  we  need  S.  1825  or  a  bill  like  it  to  correct 
this  inequity. 

In  our  industry,  we  are  especially  vulnerable  to  mail-order  sales 
of  branded  items  over  $500  in  value.  Such  world-renowned  items 
made  by  LaLique  and  Steuben  come  to  mind  as  merchandise  that 
can  easily  be  ordered  by  mail  or  over  the  phone.  Why  would  the 
customer  choose  to  pay  the  sales  tax  if  that  customer  knew  the 
equivalent  sales  taxes  on  mail-order  sales  could  be  ignored  with 
impunity? 

Our  employees  have  assisted  customers  with  gift  selections  only 
to  have  the  customer  walk  and  order  the  merchandise  directly  from 
the  New  York  headquarters  of  the  name-brand  retailer.  Thus, 
when  we  lose  a  sale  of  a  customer  to  avoid  the  payment  of  taxes, 
we  lose  and  the  State  loses. 

I  have  heard  it  said  before  that  mail-order  is  used  as  a  conven- 
ience and  not  as  a  means  to  save  taxes.  Based  upon  our  experience 
in  the  greater  Philadelphia  area  where  our  J.E.  Caldwell  and  Com- 
pany stores  are  centered,  I  can  categorically  say  in  the  case  of  re- 
tail jewelry  sales  taxes  do  matter.  On  countless  occasions,  too  many 
to  enumerate,  our  Philadelphia  store's  clientele  would  do  their 
shopping  at  our  stores  in  that  city  and  then  drive  to  our  Wilming- 
ton, Delaware,  store  where  there  is  no  State  sales  tax  and  do  their 
buying. 

Let  us  be  clear,  S.  1825  is  not  a  new  tax.  There  are  currently  five 
States  in  which  there  are  no  sales  tax,  and  it  is  very  unlikely  that 
these  States  would  consider  a  sales  tax  in  the  future  if  S.  1825 
were  enacted.  Thus,  this  is  not  a  new  tax. 

We  believe  S.  1825  is  also  being  constructed  to  ensure  there  is 
no  imdue  burden  on  business  in  general  and  small  business  in  par- 
ticular. Four  provisions,  especially,  come  to  mind  that  demonstrate 
the  even-handedness  of  this  legislation: 

The  de  minimis  exemption  in  3  offers  a  meaningful  business 
threshold.  In  S.  1825  there  is  the  option  to  choose  a  so-called  "in- 
lieu"  fee  which  makes  a  single-rate  option  available  to  every  cus- 
tomer. Another  provision  minimizes  paperwork  by  calling  for  quar- 


terly  filing.  Mandatory  toll-firee  consumer  hotlines  are  required  to 
be  established  to  provide  information. 

As  we  enter  the  interactive  television  era  when  conventional 
merchandising  will  be  turned  upside  down  by  TV  shopping  net- 
works, Congress  should  be  thinking  about  changing  the  climate  to 
allow  States  to  make  a  demand  on  out-of-State  firms  to  remit  a  use 
tax  on  these  sales.  Otherwise,  Congress,  by  its  inaction,  will  con- 
tinue the  inherently  unfair  system  that  places  Main  Street  firms 
at  a  competitive  disadvantage. 

It  is  certainly  worth  noting  that  the  Home  Shopping  Network 
does  collect  taxes  from  their  customers  and  remits  the  proceeds  to 
appropriate  State  and  local  agencies.  If  this  company  can  do  it,  so 
should  others  who  meet  the  sales  volume  criteria  in  S.  1825. 

Mr.  Chairman,  thank  you  for  this  opportunity,  and  I  welcome 
questions. 

Chairman  Bilbray.  Thank  you,  Mr.  Cohen. 

[Mr.  Cohen's  statement  may  be  found  in  the  appendix.] 

Chairman  Bilbray.  A  couple  things  come  to  my  mind. 

Mr.  Bookwalter,  you  have  two  complaints.  One  is  against  people 
who  actually  go  into  San  Francisco,  which  is  close  to  the  Reno- 
Tahoe  area,  and  actually  purchase  goods  from  large  retailers  or 
wholesalers  there,  have  it  delivered  to  the  Nevada  side  and  don't 
pay  the  taxes. 

Mr.  Bookwalter.  That  is  correct. 

Chairman  BiLBRAY.  And  the  other,  of  course,  is  the  mail-order. 
Which  is  the  more  serious  problem  for  your  business? 

Mr.  Bookwalter.  In  my  specific  business,  it  is  the — the  border 
encroachment  because  we  do  much  more  appliance  business  than 
we  do  electronics.  Appliances,  obviously,  are  too  heavy  to  mail,  and 
that  is  where  the  big  bulk  of  our  problem  is. 

Chairman  Bilbray.  I  see.  Is  that  true,  Mr.  Maurin,  do  you  have 
the  same  problems?  Or  is  mail-order  the  main  problem? 

Mr.  Maurin.  I  think  it  is  one  of  the  biggest  problems  facing  the 
shopping  center  industry  in  general.  It  is  primarily  the  mail-order 
and  the  electronic  shopping. 

Chairman  Bilbray.  Mr.  Cohen? 

Mr.  Cohen.  I  certainly  agree  it  is  much  more  of  a  problem  mail- 
order. 

I  used  the  illustration  of  a  customer  driving  over  the  border  from 
Pennsylvania  into  Delaware  just  to  illustrate  that  if  someone  will 
take  that  time  to  drive  30  or  40  miles  and  it  is  much  easier  to  pick 
up  a  telephone  or  send  in  the  msiil-order,  particularly  in  jeweliy 
items  that  are  very  easily  sent  through  the  mail,  it  is  a  very  seri- 
ous problem. 

Chairman  Bilbray.  I  had  mentioned  earlier  that  I  had  two  let- 
ters fi"om  two  different  consumers.  Both  of  these  individuals,  their 
complaints  are  the  fact  that  they  were  told  when  they  purchased 
their  goods-^in  one  case  I  think  it  was  mail-order,  the  other  was 
buying  fiimiture  in  North  Carolina,  returning  to  their  State  and 
then  several  years  later  getting  a  notice  fi-om  the  South  Carolina 
State  that  they  now  owed  penalties,  $700  in  taxes  on  the  purchase 
plus  penalties  and  interest  and  so  forth. 
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The  internal  audits  from  the  States  just  do  not  catch  enough  of 
what  you  are  looking  at  or  do  they?  There  seems  to  be  at  least 
some  cooperation  between  South  Carolina  and  North  Carolina. 

Mr.  Cohen.  In  my  experience,  this  is  a  very  rare  exception,  I 
mean,  it  is  highly  unusual.  But,  again,  it  illustrates  the  customer 
really  has  no  idea  that  there  is  anything  such  as  a  use  tax  and  that 
they  are  required  to  pay  that.  Again,  it  illustrates  that  this  really 
is  not,  I  said  before,  a  new  tax.  It  is  just  simply  a  situation  of  want- 
ing everyone  to  collect  the  tax  that  right  now  causes  a  very  unlevel 
playing  field. 

Chairman  Bilbray.  Is  that  true  of  all  of  you,  that  this  is  the  ex- 
ception, what  we  saw  here  today? 

Mr.  Maurin.  Well,  I  would  onlv  comment  that,  to  maybe  quote 
a  famous  Louisiana  politician  wno  served  here  in  Congress  one 
time,  that,  after  accepting  a  contribution  that  was  made  to  him 
that  was  illegal,  he  said  it  was  not  illegal  for  me  to  accept  the  con- 
tribution at  the  time.  It  was  illegal  for  the  person  to  give  the  con- 
tribution to  me. 

The  problem  that  we  have  here  is  that  in  many  of  these  States 
the  consumer  is  required  to  remit  the  sales  taxes  if  in  fact,  he 
would  have  do  that.  The  fact  is  the  burden  falls  on  the  consumer, 
not  upon  the  seller  of  the  merchandise.  That  is  really  where  the 
problem  is,  is  that  the  merchants  are  certainly  not — ^the  mail-order 
merchants  are  certainly  not  doing  anything  illegal.  They  have  no 
obligation  on  them. 

But,  clearly,  in  many  States,  the  tax  is  due  in  some  form,  but 
it — ^the  burden  falls  upon  the  consumer.  That  system  is  just  not 
working. 

Chairman  BiLBRAY.  There  was  an  offer — as  I  understand,  at  one 
time  there  was  a  negotiation  goin^  on  between  different  entities  to 
come  up  with  a  formula  for  collection  by  all  mail-order  houses,  and 
then  there  would  be  a  proportional  distribution,  depending  on  the 
amount  of  business  they  keep  in  their  computers,  to  the  individual 
States.  It  is  my  understanding  that  that  fell  apart,  not  on  behalf 
of  the  mail-order  people  but  because  of  the  State  and  local  govern- 
ments and  the  retail  associations. 

Can  you  give  me — and  bring  me  up  to  date  on  that,  if  any  of  you 
were  involved  in  that? 

Mr.  BOOKWALTER.  No. 

Chairman  Bilbray.  What  do  you  think  about  that  idea? 

Mr.  MAURESf.  I  would  say  that  you  still  have  a  lag  in  the  sense 
that  what  we  are  seeing  in  State  government  now  is  a  much  great- 
er dependence  upon  sales  taxes  to  pay  the  bills,  and  I  think  we  are 
seeing  that  not  only  in  Louisiana,  which  is  a  very  high  sales  tax 
State,  but  other  States  that  are  going  to  that  form  of  tax,  Califor- 
nia for  example,  away  from  property  taxes. 

To  come  up  with  a  standard  number  is  not  a  bad  idea.  I  think 
4  percent  is  too  low.  If  you  check  the  sales  taxes  in  the  commu- 
nities across  the  country,  I  think  that  you  will  find  that  very  much 
on  the  low  end.  This  would  certainly  get  the  playing  field  a  little 
more  level  but  not  really  leveling  it  in  communities  like  in  Louisi- 
ana where  sales  taxes  run  typically  6  to  9  percent. 

Mr.  BooKWALTER.  If  it  has  been  demonstrated  that  a  large  direct 
merchant  can  collect  and  redistribute  the  taxes  and  it  doesn't  seem 
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to  affect  his  ability  to  do  business  nor  his  competitiveness,  I  think 
that  all  should  be  able  to  do  that,  no  matter  what  size  they  are. 

Mr.  Cohen.  I  add  to  that.  Again,  we  operate  in  11  States.  We 
simply  program  our  computers  to  compute  the  sales  tax,  remit  the 
sales  tax  to  each  of  the  States  where  we  operate.  Certainly,  the 
highly  sophisticated  environment  that  we  live  in  today,  it  is  not  dif- 
ficult at  all  to  track  the  sales  tax  in  various  States — really,  all  50 
States. 

Chairman  BiLBRAY.  So  what  you  are  telling  me  is  you  think  the 
proposal  is  not  a  good  idea. 

Mr.  Cohen.  I  am  just  saying  a  set  amount,  my  feeling  is  that  the 
reason  for  that  would  be  to  make  it  much  simpler.  Our  technology, 
vast  use  of  computers,  it  is  very  easy  to  collect,  first  identify  what 
the  tax  is  by  State  and  collect  that  tax. 

Chairman  BiLBRAY.  Being  the  devil's  advocate,  if  I  was  a 
consumer  and  I  was  ordering  out  of  a  catalog — ^let's  say  I  am  not 
calling  in  where  they  actually  compute  it  right  there  on  the  screen. 
I  write  a  check,  and  I  mail  it  in,  and  I  have  to  go  through  these 
charts.  Every  chart  says,  well,  in  the  State  of  Michigan,  it  is  7'.8, 
the  next  State  it  is  7.9.  I  can  see  all  sorts  of  problems. 

Like  I  said,  I  am  sure  we  will  hear  from  that  panel  last,  although 
there  is  only  one  witness  on  this.  But  it  would  seem  like  that  prob- 
ably is  the  reason. 

If  you  call  in,  like  you  call  into  your  store,  go  into  your  store,  I 
can  understand  that  you  would  figure  it  out  for  them.  But,  I  am 
not  sure  the  masses  can  compute  that. 

Mr.  Cohen.  I  just  submit  that,  again,  we  have  to  keep  in  mind 
this  industry,  mail-order  industry,  and  particularly  now  talking 
about  interactive  buying  is  advancing  so  quickly  that  it  will  be  just 
a  matter  of  a  couple  of  years  before  very  few  people  even  are  order- 
ing by  mail.  It  will  be  all  over  the  telephone  or  through  television 
or  through  a  PC.  I  think  we  have  to  really  look  forward  over  the 
next  couple  of  years.  Things  are  just  changing  so  rapidly  today 
that 

Chairman  BiLBRAY.  You  are  saying  we  have  to  address  this  now. 

Mr.  Cohen.  When  you  talk  of  those  problems,  you  are  really 
looking  back  3,  4,  5,  or  10  years,  and  they  were  certainly  very  real 
problems.  But  I  am  convinced  they  will  disappear  moving  forward. 

Mr.  Maurin.  When  you  look  at  the  Senate  bill,  too,  they  have 
tried  to  put  some  things  in  there  to  try  not  to  create  a  paperwork 
nightmare  for  the  mail-order  industry,  and  that  is  certainly  not  the 
intention. 

If  anybody  has  ever  shopped  mail-order  more  than  once,  you  re- 
alize if  you  call,  if  you  have  ever  shopped  before,  they  have  on  the 
computer  everything  in  the  world  there  is  to  know  about  you,  to 
know  what  your  sales  tax  rate  is  by  your  zip  code  or  whatever. 
They  are  probably  the  most  highly  sophisticated,  technology-wise  of 
any  business  in  the  country  right  now,  very  sophisticated. 

I  guess  my  point  is  a  lot  is  being  made  of  figuring  out  what  your 
tax  rate  is  and  what  your  tax  rate  is.  The  fact  of  the  matter  now, 
technology  has  taken  care  of  that.  If  you  are  on  their  mailing  list 
and  you  are  a  customer  and  they  know  your  zip  code,  they  know 
your  tax  rate.  So,  that  is  not  that  big  of  a  deal. 
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I  think  the  idea  of  having  them  remit  to  the  States,  i.e.,  at  the 
end  of  a  month  that  they  send  out  50  checks,  if  there  are  50  States 
that  they  had  purchases  from,  rather  than  to  every  Httle  commu- 
nity witnin  the  State,  and  let  the  States  decide  how  the  taxes  are 
spread,  is  a  fair  way  to  do  it.  But  that  is  just  simply,  I  think,  an 
overblown  problem. 

Chairman  BiLBRAY.  Thank  you. 

Mr.  Sisisky. 

Mr.  Sisisky.  Thank  you.  I  thank  you  gentlemen  for  being  here. 

Of  course,  mail-order  is  not  your  only  problem  as  a  retailer.  I 
mean,  you  also  have  to  worry  about  discount  houses,  things  like 
that.  Particularly  in  so  many  of  the  industries,  particularly  Mr. 
Cohen  and  Mr.  Bookwalter,  you  have  got  to  have  value  added  to 
make  people  want  to  shop  with  you. 

I  can  understand  the  difference.  Somebody  gets  a  camera  for 
$1,000,  saves  $60  bucks.  It  buys  a  lot  of  film  for  tne  camera. 

I  do  know  that  the  direct  marketing  industry  is  very  sophisti- 
cated. I  think  they  exchange  lists.  Because  I  think  I  not  only  get 
one  catalog  from  a  company  but  two  and  three  catalogs.  It  depends 
how  my  wife  writes  the  check,  with  her  first  initial  "R"  or  whether 
she  puts  the  full  name,  things  like  that. 

You  are  right  about  the  zip  code.  That  is  the  key  to  it  all. 

I  mean,  there  are  other  problems  in  retail  business.  I  have  al- 
ways said  the  only  way  you  can  stay  in  the  retail  business  is  the 
value  added.  You  can't  compete  unless  you  do  that  service  and  con- 
vince the  public  that  you  have  that  service. 

Mr.  Maurin,  you  should  have  never  asked  the  question  how 
many  people  receive  checks  from  a  direct  marketing.  I  got  a  lot  of 
them  in  my  area,  warehouses  and  everything  else,  so  I  do  have  a 
lot  of  people  in  that  industry.  But  I  am  concerned  about  it,  to  be 
very  honest  with  you.  It  is  a  great  concern  to  me. 

Mr.  Maurin,  you  state  in  your  testimony  that  this  tax  avoidance 
has  created  a  competitive  disadvantage  which  has  hit  the  mom  and 
pop  retail  stores  the  hardest,  particularly  as  it  relates  to  shopping 
centers.  I  notice  a  lot  of  strip  shopping  centers  have  open  stores, 
renting  space  in  them. 

Can  you  estimate  how  many  retail  stores  located  in  your  shop- 
ping centers  have  been  forced  out  of  business  in  recent  years  due 
to  this  problem?  Not  the  other  problems  that  I  talked  about  of  dis- 
count stores,  mismanagement,  short  cash  position  and  things  like 
that.  Really,  what  kind  of  operations  were  they  that  were  being  hit 
the  hardest? 

Mr.  Maurin.  I  think  that  is  a  fair  question.  I  have  been  in  the 
business  for  20  years  in  the  shopping  center  business,  building,  de- 
veloping shopping  centers  and  leasing  to  merchants.  It  is  imbeliev- 
able  what  has  happened  over  that  period  of  time.  The  retailers  that 
have  been  hit  the  hardest  have  been  the  ones  that  you  see  the  most 
magazines  coming  from. 

In  the  40  centers,  we  probably  had  a  jewelry  store  in  every  cen- 
ter at  one  time.  I  think  I  have  two  jewelry  operations  in  40  shop- 
ping centers. 

Men's  and  ladies'  ready  to  wear  is  probably  the  other  hardest  hit 
area  where,  again,  the  small  mom  and  pop,  men's  and  ladies'  ready 
to  wear  has  got  competition  on  both  sides. 
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We  have  sales  taxes  in  Louisiana,  very  high  sales  tax  State,  very 
dependent.  It  runs  as  high  as  9  percent  in  some  municipalities,  and 
I  think  the  lowest  I  have  seen  has  been  6.  We  have  a  State  sales 
tax  of  4  percent  and  the  local  and  State  governments  added  on. 

So  in  States  where  there  is  significant  sales  tax,  sales  tax  is  used 
to  pay  the  cost  of  local  government,  those  are  the  ones  that  are  hit 
the  hardest. 

But  I  would  say  the  specific  retailers — ^look  at  the  catalogs  you 
are  receiving,  men's  £ind  ladies'  ready  to  wear.  I  don't  think  we 
have  five  independent  men's  and  ladies'  ready-to-wear  stores  out  of 
the  1,000  tenants  that  I  have  in  my  shopping  centers  today.  Before, 
that  used  to  be  one  of  the  largest  categories. 

Mr.  SisiSKY.  Is  the  men's  catalogs — ^you  know,  I  am  a  man.  I  do 
receive  catalogs.  I  don't  notice  a  proliferation.  There  is  a  great 
store,  it  sends  a  great  catalog,  fi^om  California. 

Mr.  Maurin.  Men's  stores,  in  my  judgment,  have  been  hit  harder 
than  the  ladies. 

Mr.  SisiSKY.  Probably  because  of  the  discount  stores  and  the  l^ck 
of  men  wearing  suits. 

Mr.  MaurIn.  But  they  have  been  hit  harder.  Those  small  mer- 
chants have  disappeared.  They  are  gone.  I  am  not  sure  if  they  will 
ever  come  back. 

It  is  not  just  this  issue.  I  don't  want  to  put  it  all  on  this. 

The  electronics  industry  is  another  one  that  has  been  hit  particu- 
larly hard.  We  had  all  these  small  computer  stores  in  our  centers 
back  in  the  early  1980's.  We  don't  have  a  single  small  computer 
store  left  in  any  shopping  center  that  we  own  or  operate  now  sim- 
ply because  the  catalogs,  the  mail-order  catalogs  and  the  books  and 
the  computer  books,  you  can  order  it.  It  is  shipped.  You  save  the 
sales  taxes.  It  is  there  in  2  or  3  days. 

Mr.  SisiSKY.  Of  course,  a  lot  of  problems  with  retailers,  too,  is 
you  buy  something  in  New  York.  You  want  to  ship  it  home.  You 
won't  have  to  pay  taxes  on  it. 

You  deal,  Mr.  Cohen,  in  11  States.  You  are  required  by  law  in 
those  11  States  to  collect  taxes,  am  I  correct? 

Mr.  Cohen.  That  is  correct. 

Mr.  SisiSKY.  You  have  to  collect  in  that  State. 

Mr.  Cohen.  If  we  ship  fi-om  North  Carolina  to  Pennsylvania,  be- 
cause we  operate  in  Pennsylvania  we  are  required  to  collect  the 
tax. 

Mr.  SislSKY.  You  being  the  devil's  advocate — and  I  understand 
your  problem — ^you  will  solve  one  problem  if  the  Bumpers  bill 
would  pass,  but  you  don't  solve  the  problem  of  the  retailers  not  col- 
lecting the  tax  on  an  out-of-State  sale,  am  I  correct?  There  is  noth- 
ing in  that  law  that  would  prevent  that. 

In  other  words,  in  California,  if  somebody  buys  that  camera  for 
$1,000,  they  could  just  ship  it  across  the  border,  and  it  wouldn't 
collect  taxes.  So,  the  State  is  still  losing  money. 

Mr.  BooKWALTER.  If  they  bought  it  in  California  physically,  they 
are  going  to  pay  the  California  sales  tax. 

Chairman  BiLBRAY.  I  think  what  Mr.  Sisisky  is  saying  is  this  bill 
only  addresses  the  mail-order  part  of  it.  The  fact  that  somebody 
goes  over  to  a  wholesaler  in  San  Francisco  and  orders  20  refrig- 
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erators  and  they  ship  them  over  to  him,  this  bill  does  not  address 
that  problem.  I  think  that  is  what  the  gentleman's  getting  at. 

Mr.  SisiSKY.  I  don't  think  so,  but,  of  course,  I  don  t  know  how  you 
address  that  problem.  But  I  can  understand  the  problem,  and  you 
are  absolutely  right.  This  industry  is  growing  by  leaps  and  bounds. 
For  good  reason. 

There  are  a  lot  of  reasons,  and  it  is  not  just  sales  tax.  It  is  con- 
venience and  other  things,  the  fear  of  people,  particularly  among 
the  elderly.  My  wife  is  elderly.  She  would  kill  me  if  she  heard  me 
say  that,  but  she  is.  She  is  on  Medicare,  what  the  hell,  you  know? 

Chairman  BiLBRAY.  If  this  is  on  C-SPAN,  you  are  in  deep  trou- 
ble. 

Mr.  SisiSKY.  I  am  telling  you.  But  thank  you  for  being  here 
today. 

Chairman  Bilbray.  Mr.  Hilliard? 

Mr.  Hilliard.  Thank  you  very  much,  Mr,  Chairman. 

I  am  concerned  about  the  local  counties  and  municipalities  get- 
ting the  money,  also.  I  don't  see  any  real  problem  if  you  are  going 
to  do  it  by  zip  codes.  Even  though  you  send  one  check  to  the  State, 
there  is  no  problem  with  listing  the  amount  of  money  that  each  zip 
code  is  entitled  to,  is  there? 

Mr.  Cohen.  Not  that  I  am  aware  of. 

Mr.  Hilliard.  All  right.  So,  actually,  we  don't  have  a  problem. 
I  understand  all  of  you  are  on  board  and  endorse  the  bill.  You  feel 
that  it  is  necessary  to  help  not  only  the  State  collect  needed  reve- 
nue and  the  municipalities  but  you  think  it  would  help  the  small 
proprietorship.  Is  that  what  I  am  hearing? 

Mr.  Maurin.  It  levels  the  playing  field.  That  is  all.  There  are  so 
many  things  that  make  the  playing  field  unlevel  for  small  business 
people  today. 

Let's  face  it,  that  is  where  the  majority  of  the  new  jobs  are  com- 
ing right  now.  But  small  reteiilers,  we  can't  solve  all  the  problems 
that  they  face,  and  you  are  correct,  this  is  not  it.  We  are  merely 
saying  that  this  is  an  inequity  that  simply  must  be  addressed.  The 
direct  marketing  industry  is  growing  so  fast,  it  is  scary.  We  might 
as  well  address  the  issue  now  when  it  is  a  $234  billion  industry. 
What  happens  when  it  becomes  a  trillion-dollar  industry  or  $2  tril- 
lion industry?  It  is  only  growing. 

Mr.  Hilliard.  Absolutely. 

I  have  another  problem.  I  represent  a  rural  area,  14  counties,  a 
very  large  area  geographically.  Of  course,  we  will  have  stores  clos- 
ing all  along,  and  the  population  is  about  the  same  as  it  was  a  cou- 
ple decades  ago.  Of  course,  this  could  be  attributed  to  many  things, 
but  I  am  sure  that  this  is  one  of  the  factors. 

I  am  from  a  high-tax  State,  Alabama.  We  have  some  counties 
when  you  include  the  city,  county.  State  sales  taxes,  where  sales 
taxes  reach  10  percent.  The  average  is  about  8V2  to  9  percent.  So, 
someone  could  very  easily  give  a  10  percent  discount.  When  you  are 
ordering  large-cost  items  or  items  that  cost  quite  a  bit,  that  is 
somewhat  expensive,  you  C£in  realize  the  savings.  So,  I  think  the 
bill  is  in  order,  probably  overdue. 

Thank  you  very  much. 

Chairman  Bilbray.  Mrs.  Clayton? 
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Mrs.  Clayton.  Mr.  Chairman,  I  want  to  thank  you  for  having 
the  hearing  and  letting  us  discuss  this  issue,  which  is  important, 
among  others,  that  impact  small  communities,  small  entre- 
preneurs. 

As  I  understand  it,  there  is  not  a  comparable  bill  right  now  in 
the  House  side,  but  you  said  there  is  support  for  this,  I  guess,  for 
the  Senate  bill  that  is  on  the  Senate  side.  I  want  to  commend  the 
Chairman  for  allowing  us  to  have  this  discussion  even  though  there 
is  not  a  comparable  bill  here. 

I  also  want  to  acknowledge,  Mr.  Chairman,  that  Mr.  Cohen,  who 
is  here  from  North  Carolina,  has  a  number  of  stores  in  my  district 
so  I,  in  my  self-interest,  do  want  to  make  sure  he  is  prosperous  and 
employ  a  lot  of  people  there. 

However,  the  larger  issue  of  collecting  taxes,  is  there  no  way  of 
enforcing  this  without  the  bill  now?  If  there  is  a  legal  obligation  to 
pay  the  taxes,  they  are  not  new  taxes,  we  are  talking  about  the 
issue  of  enforcement,  right? 

Mr.  Cohen.  Right.  That  would  involve,  as  I  understand  it,  audit- 
ing companies  in  each  State  and — ^in  order  to  do  it  fairly  and  accu-* 
rately,  auditing  all  companies  in  each  State  and  then  going  to  the 
individual  consumer  and  demanding  that  they  pay  use  tax.  Be- 
cause, at  the  moment,  it  is  really  up  to  the  individual  consumer  to 
pay  that  tax.  It  is  not  being  paid. 

Mrs.  Clayton.  So  help  me  understand  this.  Does  the  Senate  bill 
now  change  the  obligation  from  the  consumer  now  to  the  seller,  re- 
tailer? 

Mr.  Cohen.  To  collect  the  tax. 

Mrs.  Clayton.  OK 

Mr.  Maurin.  The  direct  marketer  assumes  the  same  responsibil- 
ity that  the  retailer  on  premise  or  that  sells  from  his  place  of  busi- 
ness has  to  assume  now.  So,  it  really  equalizes  a  law.  That  burden 
is  now  on  that  retailer  that  is  selling  out  of  that  store  to  remit 
those  taxes.  It  will  put  the  same  obligation  on  the  direct  marketer. 

Mrs.  Clayton.  Thank  you. 

Mr.  SisiSKY.  If  the  lady  would  yield. 

Mrs.  Clayton.  Yes. 

Mr,  Sisisky.  I  think  in  that  Senate  bill  there  is  also  something. 
The  direct  marketer  who  does  $3  million  sales  or  less  will  not  be 
obligated  to  because  of  the  cost. 

Mrs.  Clayton.  To  make  the  reimbursement? 

Mr.  Sisisky.  Right. 

Mrs.  Clayton,  So  if  the  company 

Mr.  Sisisky.  The  smaller  company. 

Mrs.  Clayton  [continuing],  the  smaller  direct  business  owner,  he 
doesn't  have  to — ^he  is  exempted  from  this. 

Mr.  Sisisky.  Right. 

Mrs.  Clayton.  Three  million.  Is  that  a  problem  with  you  all? 
You  don't  see  that  as  a  problem?  Is  that  problematic? 

Mr.  Maurin,  I  think  what  the  Senate  bill  is  trying  to  do  is  ad- 
dress the  question  of  how  to  make  it  work,  and  this  is  really  it.  But 
at  $234  billion,  you  have  got  to  realize  that  the  bulk  of  these  sales, 
probably  98  percent,  is  coming  from  those  that  are  over  $3  million. 

So  I  guess  in  passing  it  and  putting  that  burden  upon  the  direct 
marketers  to  have  to  remit  those  taxes  and  to  be  set  up  and  do  that 
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we  don't  want  to  put  a  lot  of  little  people  out  of  business  by  doing 
it,  and  I  guess  maybe  this  is  a  transition  method  or  whatever.  But 
it  is  just  to  try  to  deal  with  some  of  the  criticism  associated  with 
putting  an  undue  burden  on  the  direct  marketer  and  making  him 
do  something  that  he  can't,  that  is  very  difficult  for  him  to  do. 

Mrs.  Clayton.  Mr.  Chairman,  is  there  some  movement  on  the 
House  on  your  part?  I  want  to  thank  you  for  having  the  hearing, 
but  I  was  just  wondering  if — is  this  precursory  to  something. 

Chairman  BiLBRAY.  Well,  actually,  what  we  are  doing  now  is 
looking  at  the  issue  because  what  we  want  to  do  is  we  nave  the 
104th  Congress  coming  up.  If  we  address  this  issue  in  the  104th, 
we  have  a  record  established  now,  and  the  subcommittee  has 
looked  at  it. 

Mrs.  Clayton.  Thank  you,  Mr.  Chairman. 

Chairman  BiLBRAY.  Mr.  Hilliard,  you  had  another  question. 

Mr.  Hilliard.  Yes.  Just  a  couple  other  questions. 

I  understand  each  one  of  you  has  given  us  information  about 
what  you  consider  to  be  the  good  points  of  the  bill  and  the  concept. 
What  are  some  of  the  liabilities?  Mr.  Cohen? 

Mr.  Cohen.  I  really — I  can't  think  of  any. 

Mr.  Hilliard.  Other  members  of  the  panel? 

Mr.  Maurin.  I  can't  think  of  any,  either.  I  think  even  some  folks 
from  the  direct  marketing  industry  have  been  quoted  saying  that 
this  would  not  really,  in  their  mind,  be  detrimental  to  them.  I 
think  it  is  a  win-win  situation. 

Mr.  HiLUARD.  We  were  trying  to  ascertain  up  here  also  what 
would  the  liabilities  be. 

Mr.  SislSKY.  If  the  gentleman  would  yield. 

Mr.  HlLUARD.  Yes. 

Mr.  SisiSKY.  I  tell  you  one  thing.  If  the  larger  companies  that  are 
the  size  of  that  industry  would  float  a  month  of  the  money  in  sales 
tax,  that  would  be  tremendous.  I  mean,  6  or  7  percent  on  the  sales, 
they  would  float  that,  pretty  nice. 

Chairman  BiLBRAY.  You  know  who  the  richest  businessman  on 
this  panel  is  that  imderstood  that  real  quick. 

Mrs.  Clayton.  These  two  here  in  the  middle. 

Mr.  HlLLL\RD.  Mr.  Chairman. 

Chairman  BiLBRAY.  Yes. 

Mr.  Hilliard.  Without  objection — if  there  were  no  objections,  I 
have  a  statement  that  I  would  like  to  have  entered  into  the  record. 

Chairman  BiLBRAY.  Without  objection,  is  put  in  the  record. 

Mr.  Hilllard.  Thank  you. 

[Mr.  Hilliard's  statement  may  be  found  in  the  appendix.] 

Chairman  BiLBRAY.  I  would  like  to  thank  the  panel  for  coming, 
and  I  think  the  information  you  gave  is  very  informative.  We  will 
certainly  have  a  record  here  to  establish  for  the  beginning  of  the 
next  Congress.  Thank  you. 

At  this  time,  I  would  like  to  call  panel  number  two:  Dr.  James 
McNeer,  mayor  of  the  city  of  Colonial  Heights,  Virginia;  Mr.  Ray- 
mond Byers,  board  president,  Novi — ^N-O-V-I— Community  School, 
Novi,  Michigan. 

Chairman  BiLBRAY.  We  will  start  with  Mr.  McNeer. 
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TESTIMONY  OF  JAMES  B.  MCNEER,  MAYOR,  CITY  OF 
COLONIAL  HEIGHTS,  COLONIAL  HEIGHTS,  VIRGINIA 

Mr.  McNeer.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  James  B. 
McNeer,  mayor  of  the  city  of  Colonial  Heights,  Virginia,  and  also 

f)rovost  and  dean  of  Faculty  at  Richard  Bland  College,  a  2-year  col- 
ege  branch  of  the  College  of  William  and  Mary. 

However,  I  appear  before  this  subcommittee  toda^  on  behalf  of 
both  the  National  League  of  Cities  and  the  U.S.  Conference  of  May- 
ors. I  appreciate  the  opportunity  to  express  our  strong  support  for 
S.  1825,  the  Tax  Fairness  for  Main  Street  Business  Act,  which  was 
introduced  by  Senator  Dale  Bumpers  in  late  January. 

The  issue  surrounding  the  collection  of  sales  tax  by  out-of-State 
firms  is  not  new  to  local  governments.  It  was  back  in  1988  that  a 
coalition  of  State  and  local  governments  developed  a  consensus  ap- 
proach to  the  collection  of  out-of-State  sales  tax  that  accomplished 
two  critical  objectives. 

First,  the  consensus  approach  was  designed  to  ensure  that  both 
State  and  local  governments  share  equitably  in  the  revenues  gen- 
erated by  the  collection  of  sales  tax. 

Second,  the  consensus  approach  was  designed  to  simplify  the  col- 
lection of  sales  tax  for  direct  marketing  companies  by  establishing 
an  in-lieu  fee  in  States  where  local  sales  tax  rates  are  not  uniform. 

It  is  with  great  satisfaction  that  we  now  find  the  consensus  ap- 
proach developed  by  the  State  and  local  government  coalition  in- 
cluded in  S.  1825.  We  are  also  pleased  to  join  in  the  reinvigorated 
coalition  effort  with  the  local  retail  commimity  in  supporting  this 
new  legislation. 

Mr.  Chairman,  I  would  like  to  begin  by  making  several  impor- 
tant points.  First,  S.  1825  is — as  has  already  been  stated,  does  not 
impose  a  new  tax.  In  fact,  consumers  are  currently  required  by  law 
to  pay  sales  taxes  in  their  home  jurisdiction  when  they  purchase 
goods  from  out-of-State  retailers.  However,  many  do  not,  and  out- 
of-State  retailers  are  not  presently  required  to  collect  and  remit 
such  sales  taxes. 

What  we  are  supporting  in  S.  1825  is  simply  correcting  this  Fed- 
eral loophole  which  improperly  immunizes  direct  marketing  firms 
from  their  responsibility  to  collect  and  remit  existing  sales  taxes. 

Second,  in  the  current  era  of  high  technology  and  information  su- 
perhighway, direct  marketing  firms  are  now  more  than  ever  capa- 
ble of  collecting  and  remitting  State  and  local  sales  taxes  with  min- 
imum expense. 

Third,  S.  1825  further  minimizes  the  effort  and  expense  for  direct 
marketing  firms  by  requiring  a  single  tax  collection  rate  for  each 
State,  either  unified  or  in  lieu,  for  tne  purpose  of  this  act  and  ex- 
empting smaller  firms  from  the  requirement  to  collect  the  tax. 

It  has  already  been  mentioned,  the  $3  million  figure.  Potential 
revenue  benefits  from  this  legislation  for  State  and  local  govern- 
ments have  been  well  documented. 

Attached  to  my  written  testimony  is  an  estimated  revenue  chart 
for  1994  prepared  by  the  Advisory  Council  for  Intergovernmental 
Relations  which  I  believe  speaks  for  itself.  As  you  c£in  see,  the 
State  of  Virginia  would  have  gained  $59.9  million  in  1994  from  the 
collection  of  State  and  local  sales  taxes. 
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Of  that  total,  the  city  estimates  that  Colonial  Heights — and  our 
population  is  about  16,000  people — would  have  gained  $100,000  in 
fiscal  year  1994,  Our  total  budget  was  approximately  $22.6  million, 
of  which  $3.7  million  came  from  sales  tax  revenues. 

We  have  1,169  businesses  within  the  city.  Approximately  600  of 
those  had  been  placed — ^put  in  place  since  the  opening  of  the  shop- 
ping mall  and  the  peripheral  development  in  1989.  The  estimated 
100,000  would  represent  a  2.7  percent  increase  in  local  option  sales 
tax  revenues  raised  for  our  community. 

In  addition  to  the  direct  revenue  benefit  for  State  and  local  gov- 
ernments, the  Tax  Fairness  for  Main  Street  Business  Act  would 
help  level  the  playing  field,  so  to  speak,  for  small  businesses.  The 
economic  realities  of  infrastructure  deficits  and  crime  have  made  it 
difficult  for  smaller  businesses  to  survive,  let  alone  grow  in  an  in- 
creasing number  of  cities  and  towns.  We  have  witnessed  in  the  city 
of  Colonial  Heights  and  other  neighboring  cities  the  closing  of 
many  of  our  small  businesses  and  suffered  the  ensuing  loss  of  re- 
tail jobs  and  overall  decline  in  economic  conditions. 

These  problems  are  being  addressed  in  a  cooperative  manner  by 
all  levels  of  governments-local.  State  and  Federal.  However,  we 
find  it  absolutely  unforgivable  that,  in  addition  to  the  impediments 
facing  small  businesses,  which  we  are  working  together  to  address, 
our  local  retail  commimities  are  placed  at  a  competitive  disadvan- 
tage vis-a-vis  direct  marketing  firms  which  have  the  advantage  not 
only  of  the  existing  and  ever-improving  systems  of  mass  commu- 
nication and  advertising  but  are  also  free  from  the  requirement  to 
collect  State  and  local  sales  taxes. 

The  competitive  advantage  enjoyed  by  direct  marketing  firms  is 
not  limited  to  the  protection  from  the  collection  of  State  and  local 
sales  taxes.  Direct  marketing  firms  are  dependent  upon  the  serv- 
ices and  infrastructure  provided  by  State  and  local  governments, 
and  this  also  is  one  of  my  major  concerns.  Our  roads  are  used  in 

Eroduct  delivery.  Our  police  protect  product  delivery.  Our  courts 
andle  cases  of  nonpayment  and  product  thefl. 
To  be  more  specific,  let's  look  at  the  issue  of  landfill  disposal.  We 
have  spent  over  the  last  8  years  $1.6  million  in  closing  out  a  land- 
fill. Our  cost  of  sending  solid  waste  to  jurisdictions  outside  our  lo- 
cality has  gone  within  the  last  2  years  from  $8  a  ton  to  $34  a  ton. 
So,  this  is  a  substantial  increase  in  our  costs.  As  a  result,  local  gov- 
ernments incur  significant  costs  to  cover  the  expense  of  disposal  or 
recycling  of  these  catalogs.  However,  local  governments  by  their 
very  nature  must  turn  to  the  public  to  pay  for  these  increased 
costs. 

In  present  times,  it  has  increasingly  become  the  local  retail  com- 
munity which  has  been  forced  to  charge  higher  sales  taxes  and  pay 
higher  income  taxes  and  user  fees  to  cover  these  infrastructure 
costs.  Therefore,  the  collection  of  sales  tax  from  direct  marketing 
firms  will  not  only  increase  revenues  for  State  and  local  govern- 
ments but  also  help  spread  the  burden  of  waste  disposal  and  other 
public  infrastructure  improvements  presently  borne  in  large  meas- 
ure by  the  local  retail  community. 

Mr.  Chairman,  America's  cities  and  towns  are  at  a  pivotal  junc- 
ture in  their  economic  history.  As  we  are  all  aware,  the  new  eco- 
nomic revolution  is  fueled  by  smaller  businesses  that  are  adaptable 
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and  agile.  The  large  corporations  which  provided  so  many  of  the  job 
opportunities  for  our  residents  are  downsizing,  resulting  in  a  period 
of  major  job  loss  which  continues  today.  Ensuring  economic  oppor- 
tunities and  a  level  playing  field  for  small,  commercial  enterprise 
is  an  important  step  for  our  economy. 

I  was  reading  a  banking  journal  the  other  day  and  ran  across 
this  statement  that  I  would  like  to  add  that  said  that  small  busi- 
nesses are  the  fuel  that  keep  the  job  express  running,  and  this 
country  cannot  afford  to  let  the  tank  run  dry.  lliis  was  a 
NationsBank  publication  regarding  banking,  industry  and  small 
business. 

Unfortunately,  the  smaller  businesses  which  now  play  such  a 
large  role  in  sustaining  our  economy  and  providing  for  economic  re- 
covery have  found  it  increasingly  difficult  to  survive  or  expand  in 
many  cities.  This  basic  problem  found  expression  in  the  Employ- 
ment Zone  and  Enterprise  Commimity  FVogram  enacted  into  law  in 
1993.  The  enactment  of  the  EZ/EC  Program  resulted  from  general 
agreement  on  the  economic  and  social  need  to  provide  opportunities 
for  people  to  work  in  their  communities,  to  become  owners  of  small 
businesses  in  those  communities  and  to  become  leaders  in  their 
community. 

As  both  the  administration  and  many  Members  of  Congress  ex- 
pressed, the  underpinning  intent  of  the  program  is  to  both  attract 
new  small-  to  medium-sized  businesses  into  distressed  urban  and 
rural  cities  and  towns  and  to  provide  incentives  to  existing  small 
businesses  to  expand  their  activities  and  thus  provide  for  new  job 
opportimities. 

The  National  League  of  Cities  and  the  U.S.  Conference  of  Mayors 
actively  supported  the  creation  of  this  demonstration  program  and 
agreed  with  the  need  to  find  innovative  new  weapons  in  the  battle 
against  decay  and  unemployment  in  our  cities.  In  our  opinion,  the 
Tax  Fairness  for  Main  Street  Business  Act  is  a  necessary  tool 
which  must  also  be  employed  to  not  only  assist  the  very  limited 
number  of  commimities  which  are  eventually  designated  as  EZ's  or 
EC's  but  also  the  hundreds  of  communities  which  will  apply  but 
may  not  be  designated. 

All  of  these  areas  share  the  common  need  to  encourage  the  cre- 
ation and  growth  of  small  businesses,  a  need  which  will  not  be  sat- 
isfied by  any  Federal  economic  development  program  alone. 

It  is  for  these  reasons  that  the  National  League  of  Cities  and  the 
U.S.  Conference  of  Mayors  strongly  support  S.  1825  and  urges 
every  member  of  this  subcommittee  to  be  an  original  sponsor  of  a 
House  companion  bill  which  should  be  introduced  early  in  the 
104th  Congress.  Both  houses  of  Congress  must  act  expeditiously  to 
reconcile  this  problem. 

Thank  you,  Mr.  Chairman,  for  both  holding  the  hearing  on  this 
important  issue  and  for  the  opportunity  to  testify  here  today.  At 
the  appropriate  time,  I  would  be  happy  to  answer  any  questions. 

Chairman  BiLBRAY.  Thank  you  very  much,  Mr.  McNeer. 

[Mr.  McNeer's  statement  may  be  found  in  the  appendix.] 

Chairman  BiLBRAY.  Mr.  Byers. 
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TESTIMONY  OF  RAYMOND  BYERS,  BOARD  PRESmENT,  NOVI 
COMMUNITY  SCHOOL,  NOVI,  MICfflGAN 

Mr.  Byers.  Mr.  Chainran,  members  of  the  subcommittee,  thank 
you. 

My  name  is  Ray  Byers,  and  I  am  pleased  to  be  here  today  and 
appreciate  the  opportunity  to  testify  about  the  need  for  legislation 
that  would  close  a  gaping  loophole  in  our  tax  laws  and  prove  to  be 
of  enormous  benefit  to  our  Nation's  school  children. 

I  have  been  an  elected  member  of  the  Novi  Community  School's 
Board  of  Education  for  9  years.  I  am  here  today  on  behalf  of  the 
Novi — of  the  National  School  Board  Association,  the  Michigan  As- 
sociation of  School  Boards,  the  Novi  Community  School  Board  and 
over  95,000  local  school  board  members  responsible  for  governing 
local  school  directs  across  the  Nation. 

This  statement  has  also  been  endorsed  by  the  National  Edu- 
cation Association,  which  represents  over  2.2  million  public  school 
teachers,  educational  support  personnel  and  higher  education  fac- 
ulty, as  well  as  the  American  Association  of  School  Administrators. 

I  am  here  to  discuss  an  inequity  in  our  tax  laws.  It  is  one  that 
can  easily  be  remedied  and  one  that,  once  corrected,  will  send  an 
estimated  $3.9  billion  into  the  State  and  local  funding  stream.  The 
relative  health  of  the  revenue  stream  at  the  State  and  local  level 
has  a  considerable  impact  on  the  ability  of  public  schools  to  deliver 
quality  education. 

Public  school  districts  obtain  over  90  percent  of  their  budget  from 
State  and  local  governments.  Clearly,  an  additional  $3.9  billion  in 
tax  revenue  collected  at  the  State  and  local  level  will  have  a  large 
impact  on  the  public  school  system. 

In  Michigan,  we  have  just  enacted  a  dramatic  shift  away  from 
using  property  tax  to  using  the  sales  tax  for  funding  our  public 
schools. 

There  are  three  levels  of  impact  that  will  be  felt  by  the  public 
school  systems  if  the  mail-order  sales  tax  collection  bill  becomes 
law.  First,  each  school  district  in  the  country  stands  to  benefit  from 
the  boost  to  its  fiscal  health  of  State  and  local  governments.  In  re- 
cent years,  we  have  seen  State  and  local  governments  struggle  to 
maintain  fiscal  strength.  Shrinking  budgets  and  diminishing  prop- 
erty values  have  meant  very  hard  choices. 

State  and  local  policymakers  recognize  that  their  decisions  lit- 
erally determine  wnat  resources  will  or  won't  come  into  our  school 
children's  hands.  Do  they  fund  a  hospital  wing  or  do  they  develop 
a  high  school  science  program?  These  are  real  problems. 

A  recent  study  analyzing  school  facilities  found  that  fully  74  per- 
cent of  our  Nation's  schools  need  to  be  replaced  or  extensively  mod- 
ernized in  order  to  provide  appropriate  learning  environments.  As 
lawmakers,  you  imderstand  all  too  well  these  dilemmas  and,  as  a 
school  board  member,  I  am  on  the  front  lines  of  this  dilemma. 

The  $3.9  bilHon  that  the  collection  of  mail-order  sales  taxes 
would  bring  to  State  and  local  governments  will  help  State  and 
local  governments  out  of  a  fiscal  bind.  Many  States  will  have  a  lit- 
tle more  freedom  in  making  tough  choices  and  will  be  able  to  more 
fully  invest  in  the  future  ofour  school  children. 

Schools  will  also  benefit  from  putting  equity  back  into  local  busi- 
nesses. Local  small  businesses  no  longer  will  De  in  competition  with 
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out-of-State  mail-order  Goliaths  with  a  large  tax  break.  They  will 
have  a  fighting  chance  to  prosper,  and  their  prosperity  will  be  felt 
in  the  community,  in  the  property  taxes,  in  the  tax  base  and,  there- 
fore, in  the  local  schools. 

There  is  a  second  level  of  impact  on  schools  that  the  collection 
of  mail-order  sales  taxes  will  bring.  There  are  several  States,  in- 
cluding my  home  State  of  Michigan,  in  which  education  stands  to 
get  a  direct  boost  from  this  bill.  Those  States  have  decided  to  dedi- 
cate to  education  all  or  most  of  the  new  revenues  raised  from  col- 
lecting mail-order  tfixes  after  this  Federal  loophole  is  closed. 

In  Michigan,  for  instance,  60  percent  of  the  first  4  percent  and 
100  percent  of  the  next  2  percent  in  mail-order  sales  taxes  will  go 
directly  to  the  public  school  system.  The  Michigan  School  Board  As- 
sociation estimates  that  once  the  Tax  Fairness  Act  goes  into  effect, 
60  million  new  dollars  will  flow  into  the  Michigan  school  system. 
The  only  impediment  to  bringing  these  much-needed  funds  directly 
to  the  schools  would  be  inaction  by  Congress. 

Finally,  there  are  at  least  10  States  that  have  earmarked  all  or 
a  portion  of  their  general  sales  tax  revenue  for  education.  In  those 
States,  of  which  Michigan  is  one,  the  taxes  collected  as  a  result  of 
mail-order  sales  tax  legislation  will  have  a  direct  benefit  to  the 
public  schools.  Those  new  taxes  will  increase  the  pot  of  money  that 
already  has  been  dedicated  to  education,  and  it  is  worth  noting 
that  while  earmarking  a  variety  of  revenue  streams  is  a  wide- 
spread phenomena,  the  sales  tax  has  been  by  far  the  most  popular 
revenue  source  to  earmark  for  education.  That  makes  legislation 
like  this  even  more  critical  to  schools. 

Several  States  have  particularly  high  reliance  on  sales  taxes  to 
fund  their  educational  programs.  In  South  Dakota,  56.8  percent  of 
their  local  contribution  to  the  education  budget  comes  from  local 
sales  taxes.  In  Louisiana,  the  sales  tax  provides  55.1  percent  of  the 
State's  share.  In  my  home  State,  Michigan,  37  percent  of  school 
funding  is  from  sales  tax  revenues.  While  not  as  large  as  the  other 
States,  it  is  the  highest  single  source  of  revenue  for  the  schools  in 
Michigan. 

In  conclusion,  Mr.  Chairman,  the  National  School  Board  Associa- 
tion, the  Michigan  Association  of  School  Boards,  along  with  the  Na- 
tional Education  Association,  the  American  Association  of  School 
Administrators  and,  most  importantly,  my  local  school  community 
urge  the  subcommittee  to  support  public  education  by  introducing 
and  passing  legislation  that  allows  States  to  collect  mail-order  sales 
taxes.  The  legislation  is  of  paramount  importance  the  our  Nation's 
school  children  and  will  provide  critical  dollars  for  State  and  local 
governments  to  reinvest  in  education. 

I  want  to  thank  you  again  for  the  opportunity  to  speak  before 
you  today. 

Chairman  BiLBRAY.  Thank  vou,  Mr.  Byers. 

[Mr.  Byers'  statement  may  be  found  in  the  appendix.] 

Chairman  Bilbray.  Mr.  Sisisky. 

Mr.  Sisisky.  Thank  you  and  welcome  to  both  of  you  gentlemen, 
particularly  Mayor  McNeer.  It  is  always  good  to  see  you. 

I  think  you  state  in  your  testimony  that  the  city  of  Colonial 
Heights,  which  is  not  a  very  large  community,  would  gain  approxi- 
mately $100,000  a  year  in  additional  revenue  if  the  legislation  was 
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passed.  Can  you  describe  what  kind  of  programs  or  services  the 
city  would  fund  from  this  additional  revenue? 

Mr.  McNeer.  Well,  there  are  several  options  that  we  might  have. 
One  would  be  to  develop  economic  development  procedures  that 
would  enable  us  to  attract  small  business  and  to  provide  that  infor- 
mation to  potential  developers  coming  into  the  community. 

It  would  serve  in  our  public  safety  program  through  our  police 
department.  It  would  hire  one  additional  police  officer  and  pay  the 
benefits  plus  a  vehicle  for  he  or  she,  a  fireman  or  a  paramedic. 

It  would  provide  water  line  replacement  in  some  of  the  areas  of 
the  city  adjacent  to  our  small  businesses  where  we  are  trying  to 
move  from  2-  and  4-inch,  6-inch  water  lines  to  12-  and  16-inch 
water  lines. 

It  would  do  any  number  of  things  that  would  enhance  the  oppor- 
tunity for  small  business  to — either  to  come  into  the  community  or 
to  assist  us  in  retaining  that  business. 

Mr.  SislSKY.  I  hadnt  even  thought  of  the  waste  stream,  which 
must  be  huge  around  the  country.  Didn't  even  dawn  on  me.  You 
ought  to  be  glad  I  am  not  living  in  Colonial  Heights.  I  live  across 
the  river. 

Mr.  McNeer.  If  it  were,  we  would  have  it  come  to  your  home  in 
a  recycling  program  and  pick  up  your  rec^clables.  But  it  is  a  very 
expensive  operation  and,  as  I  mentioned,  it  has  gone  from — dispos- 
able to  private  landfills  outside  the  city  have  gone  from  $8  a  ton 
to  $34  a  ton  within  a  couple  of  years,  and  I  know  some — ^in  some 
areas  in  metropolitan  areas  that  it  has  over  $100  a  ton  for  waste 
disposal  if  they  can  find  a  place  to  take  it. 

If  I  might  follow  up  on  one  statement.  You  asked  the  previous 
panel  about  a  situation  where  a  retailer  who  delivers  products  into 
other  States,  whether  that  was  applicable  under  this  Bumpers  bill. 
It  is  applicable  to  the  extent  that  the  retailer  in  California  solicits 
in  Nevada  in  any  fashion,  whether- it  be  newspaper,  TV,  radio, 
magazines,  or  whatever.  They  still  would  be  subject  to  completing 
the  appropriate  forms  and  filing  and  collecting  that  tax.  So, 

Mr.  SislSKY.  Every  retailer  would  have  to  do  that? 

Mr.  McNeer.  If  that  retailer  does  business  in  that  particular 
State.  As  I  mentioned,  he  mentioned  the  refrigerators  being  pur- 
chased in  California.  That  if  that  retailer  in  California  solicits  in 
Nevada  for  refrigerator  sales  £md  we  have  them  at  "X"  price,  then 
that  is  subject  to  the — to  law,  as  I  understand  it. 

Mr.  SislSKY.  Of  course,  the  only  problem  with  that  is  if  you  buv 
the  New  York  Times,  in  jewelry,  especially,  you  are  soHciting  all 
over  the  country. 

Mr.  McNeer.  But  it  does,  in  part,  address  that. 

Mr.  SisiSKY.  Just  as  a  matter  of  record,  I  know,  Mr.  Byers,  you 
talked  about  education.  Since  Dr.  McNeer  is  also  an  educator  and, 
of  course,  he  is  local  from  my  community,  we  are  having  problems 
in  the  State  budget  now  as  pertains  to  higher  education  and  ele- 
mentary, secondary  education,  too.  Can  you  describe  what  benefits 
the  additional  revenues  generated  by  this  program  would  do  to 
education? 

Mr.  McNeer.  Yes,  I  can.  I  would  say  I  served  two  terms  on  our 
local  school  board  prior  to  going  on  coimcil.  So,  I  would  echo  every- 
thing he  said  in  terms  of  aid  to  the  local  schools. 
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In  our  higher  education  community,  with  15  pubHc  institutions 
and  23  community  colleges  in  Virginia,  we  are  downsizing  or  re- 
structuring or  cutting  or  whatever  term  one  wants  to  give  to  it.  We 
have  been  asked  this  week,  in  fact, — effective  July  1,  1995 — ^to  de- 
velop scenarios  for  2,  4  and  6  percent  additional  cuts  to  the  higher 
education  budget. 

This  would  bring  $60  million  into  the  Commonwealth  of  Virginia 
that  would  address  many  of  the  needs,  whether  it  be  highways, 
whether  it  be  the  somewhat  controversial  no-parole  issue  that  is — 
the  general  assembly  is  meeting  on  and  having  a  public  hearing  on 
today  in  Richmond  or  whether  it  would  mean  mental  health  or  aid 
to  local  governments  in  effect,  to  local  school  systems  or  to  higher 
education.  That  would  be  an  additional  revenue  source  that  could 
be  spread  to  the  field  of  education  as  well  as  many  of  these  others. 

So  I  think  that  at  a  time  when  we  are  cutting  back  and  having 
to  put  money  into  other  areas  this  is  a  critical  juncture  at  which 
we  have  now  arrived,  and  I  think  it  would  be  very  much  an  advan- 
tage. It  would  enable  us  to  hire  some  additional  faculty,  to  do  some 
renovation  of  old  facilities,  to  be  innovative  and  offer  computer  pro- 
grams and  courses  that  this  next  generation  of  small  business  peo- 
ple are  going  the  need. 

Mr.  SisiSKY.  You  didn't  say  what  I  wanted  you  to  say,  that  you 
would  lower  tuitions.  Or  did  you? 

Mr.  McNeer.  I  try  to  be  as  honest  as  I  can,  and  I  don't  know 
that  I  would  ever  be  able  to  offer  that. 

Chairman  BiLBRAY.  You  are  not  under  oath,  you  understand. 

Mr.  SislSKY.  I  am  speaking  in  political  terms,  too. 

Mr.  Chairman,  I  thank  these  gentlemen  for  their  testimony. 

I  apologize  for  leaving  so  soon.  I  really  would  like  to  hear  Mr. 
Levering.  I  read  part  of  his  testimony.  He  raised  some  issues  that 
I  would  like  to  get  to,  but  I  have  an  appointment.  If  I  can  get  back, 
I  will  certainlv  try. 

Thank  you  both  very  much. 

Chairman  Bilbray.  Thank  you  Mr.  Sisisky. 

Mr.  Hilliard. 

Mr.  Hilliard.  Mr.  Chairman,  I  don't  have  very  much,  but  I  iust 
want  to  say  that  some  time  ago,  about  3  years  ago,  I  chaired  on 
the  State  level  the  committee  to  handle  this  type  of  problem,  Com- 
merce, Transportation  and  Utility,  and  we  had  a  similar  hearing. 

I  never  heard  about  the  waste  problem,  but  I  recall  when  I  was 
on  my  way  to  Congress  about  40  years  ago — well,  about  35  years 
ago,  I  worked  in  the  post  office,  and  we  used  to  hate  the  quarter 
changes  because  there  were  new  catalogs  coming  out,  and  they 
were  very  heavy.  I  realize  now  that  it  is  really  a  waste  problem. 
One  of  the  things  you  can  do  with  the  additional  revenue  is  help 
solve  or  help  pay  the  cost  of  solving  your  waste  problem  with  those 
catalogs. 

Mr.  McNeer.  We  started  last  September  a  recycling  program  in 
which  we  take  all  of  the  paper — any  kind  of  newspaper,  newsprint 
magazine,  junk  mail  and  so  forth  and  recycle  it  and  have  it  at 
curbside  within  the  community.  Of  course,  it  is  costly,  but  it  is  less 
costly  than  paying  the  $34  a  ton  to  dispose  of  it  somewhere. 

Mr.  HiLUARD.  Thank  you. 


24 

Chairman  BiLBRAY.  I  have  a  question,  Mr.  McNeer,  on  the  figure 
what  each  State  gets,  that  is  based  on  their  particular  sales  tax, 
and  I  heard  like  Louisiana  has  different  sales  taxes  at  every  juris- 
diction. So,  this  is  a  rough  estimate,  I  presume. 

Mr.  McNeer.  Yes,  sir.  Ours  in  Virginia  is  4  percent. 

Chairman  Bilbray,  All  right.  So,  the  4  percent  compromise  that 
has  been  talked  about  before  would  not  be  bad  for  Virginia.  But  a 
State  that  had  a  10  percent  sales  tax  would  not  like  it  too  well. 

Mr.  McNeer.  It  would  not  be  good  for  them. 

Chairman  Bilbray.  I  was  on  the  Nevada  Taxation  Committee, 
and  we  changed  our  laws  to  go  more  of  a  basis  on  the  sales  taxes, 
too.  I  opposed  that  because  the  property  tax  is  a  stable  tax  where 
the  property  tax  fluctuates  with  the  economy. 

When  we  hit  that  recession  in  the  late  1980's,  I  will  tell  you  the 
revenues  to  the  State  just  fell  right  through  the  floor.  Hopefully, 
Michigan  won't  have  to  go  through  the  same  sort  of  crisis  that  we 
did  with  reducing  school  budgets  and  university  budgets  and  so 
forth. 

Mr.  Byers.  Thank  you,  Mr.  Chairman.  Unfortunately,  our  le^s- 
lature  didn't  have  that  kind  of  vision  and  have  put  no  provision  in. 
In  fact,  all  local  funding  has  now  been  eliminated,  and  all  of  our 
money  now  comes  from  tne  State. 

Chairman  Bilbray.  Our  legislature  did  not  also  have  the  same 
wisdom.  I  was  a  kind  of  a  lone  voice  in  the  wilderness  crving  out 
to  stabilize  our  school  system  with  the  property  tax,  not  tne  sales 
tax,  but  it  didn't  go  over  then.  I  guess  it  didn't  go  over  in  Michigan, 
either. 

Mr.  Hilliard,  do  you  have  any  other  questions? 

Mr.  Hilliard.  All  right.  I  did  have  a  question,  and  it  was  per- 
taining to  something  that  you  mentioned  a  minute  ago.  Why  do  you 
feel  that  it  is  necessary  to  have  a  compromise  at  4  percent?  Is  it 
because  that  is  the  way  it  is  in  the  bill?  I  mean,  is  there  some  ra- 
tional reason? 

Mr.  McNeer.  No.  I  don't  necessarily  think  that  it  ought  to  be 
compromised  at  4  percent.  I  just  said  that  that  was  our  rate  in  Vir- 
ginia. 

But  I  do  think  that  whether  it  is  necessary  in  order  to  get  the 
legislation  passed  to  reach  some  consensus  and  some  compromise, 
then  I  would  certainly  be  willing  to  go  along  with  that.  But  I  do 
not  think  that  it  would  be  a  problem  to  collect  the  taxes  at  the  rate 
that  they  are  imposed  within  the  50  States,  as  has  been  pointed 
out  very  well  through  the  electronic  means.  I  don't  think  any  State 
ought  to  be  penalized  because  of  it. 

But  if  it  was  absolutely  necessary  in  order  to  compromise  at 
some  point  in  order  to  generate  favorable — ^favor  for  the  legislation, 
then  OK.  But  I  just  strongly  believe  that  we  need  to  do  everything 
we  can  to  assist  local  business  and  to  help  the  localities.  That  is 
the  end  to  which  we  are  working. 

Mr.  HiLUARD.  In  Alabama,  we  have  the  lowest  property  taxes  in 
the  country.  One  of  the  reasons  why  is  because  we  have  very  large 
sales  taxes,  percentagewise.  And  4  percent  is  the  amoimt  that  goes 
to  the  State.  The  other  4  percent  or  5  percent  or  6  percent,  wnat- 
ever  the  case  may  be,  is  divided  between  the  counties  and  the 
cities. 
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So  if  you  go  with  4  percent  in  the  bill,  it  cuts  out  the  cities,  it 
cuts  out  the  counties,  and  they  also  have  problems  with  schools. 
They  have  problems  with  landfill.  So,  you  really  don't  solve  the 
problem  by  compromising, 

Mr.  McNeer.  I  would  see  no  problem  for  the  collection  of  8  or 
9  percent,  which  would  be  applicable  to  Alabama.  So,  I  would  cer- 
tainly not  oppose  that. 

Chairman  BiLBRAY.  I  think,  in  clarification  to  the  gentleman 
fi-om  Alabama,  what  happened  was  that,  as  you  heard  from  the 
gentleman  fi*om  Louisiana,  you  don't  only  nave  a  State  teix  number, 
you  have  a  county  and  sometimes  municipal  level.  So,  if  you  have 
somebody  calling  in  on  a  telephone  and  they  have  a  computer  that 
can  figure  out  your  zip  code  and  what  your  tax  is,  that  is  fine.  But 
some  mail  orders  are  done  by  people  filling  out  a  sheet  and  sending 
in  a  check  and  having  it  come  back. 

I  could  just  see  if  you  live  in  the  city  of  Clinton  in  East  Feliciana 
Parish,  your  rate  is  6.78.  But  if  you  live  in  the  County  or  the  Par- 
ish of  East  Feliciana  but  not  in  the  city,  it  is  6.0.  If  you  live  in 
Baton  Rouge  Parish,  it  is  7.4.  I  can  just  see  the  people  going  cra^y. 

So  I  think  that  is  why  they  were  trying  to  come  up  with  a  for- 
mula, a  flat  rate,  and  maybe  they  could  come  up  with  a  flat  rate 
for  each  State  rather  than  each  entity  because  of  some  of  the  prob- 
lems. 

Mr.  Portman. 

Mr,  Portman.  Thank  you,  Mr.  Chairman.  Thank  you  for  giving 
me  a  chance  to  ask  a  question,  though  I  missed  your  testimony, 
which  I  apologize  for. 

I  guess  my  question  really  builds  on  the  question  that  was  just 
asked  on  is  this  viable,  how  administratively  do  we  handle  the 
many  thousands — I  don't  know  if  it  is  4,000  or  5,000  different  tax 
rates  that  would  apply  across  the  country,  including  at  the  munici- 
pal level  and  State  level. 

I  guess  you  answered  that  question  in  a  sense  by  saying  the  com- 
promise might  be  to  have  a  flat  rate  4  percent  or  perhaps  the  rate, 
as  the  Chairman  suggests,  by  State. 

What  is  the  history  of  the  compromise  that  was  almost  worked 
out  recently  imder— <)y  the  revenue  commissioners?  Where  were 
they  headed  and  why  didn't  that  work?  I  don't  know  if,  Dr. 
McNeer,  if  you  are  familiar  with  that  or  Mr.  Byers.  But  if  you  could 
address  that,  I  appreciate  it. 

Mr.  McNeer.  I  am  not  totally  familiar  with  that  other  than  the 
fact  that  I  know  there  were  differing  rates  and  differing  constitu- 
encies trying  to  get  their  views  across,  and  it  was  felt  like  that  ei- 
ther of  these  two  options  that  you  mentioned,  whether  it  be  a  flat 
rate  per  State  or  whether  it  be  applicable  to  the  rate  within  each 
locality.  But  I  do  not  know  the  history  of  that.  I  just  know  that  we 
are  very  much  in  need  of  addressing  this  issue,  and  sometimes 
compromise  is  necessary  in  order  to  come  up  with  something  that 
is  viable. 

Mr.  Portman.  Mr.  Byers? 

Mr.  Byers.  I  am  not  familiar  with  it  other  than  if  I  look  at  some 
of  the  various  tax  rates — I  look  at  Michigan  where  we  are  now  at 
a  6  percent  sales  tax  and  over  85  percent  of  the  sales  tax  flows  di- 
rectly to  education.  I,  certainly,  as  one  local  school  board  member, 
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would  be  very  dissatisfied  with  receiving  only  a  percentage  of  4 
percent.  I  would  much  rather  receive  80  percent  of  6  percent. 

In  Michigan,  we  are  looking  at  $60  million  of  new  money  that  we 
don't  have  now.  Given  our  new  tax  base  that  we  are  working  in, 
that  is  significant  to  education  and  our  yoimg  people. 

We  have  a  terrific  infij-astructure  problem  in  Michigan  and  across 
the  country  that  somebod/s  going  to  have  to  address  in  one  form 
or  another.  I  will  use  Detroit  as  an  example.  Detroit  is  presently 
asking  the  local  constituents  for  $1.5  billion  to  rebuild  the  infra- 
structure schools  in  the  citv  of  Detroit.  That  is  a  phenomenal 
amount  of  money  simply  to  bring  the  schools  up  to  a  standard  of 
safety. 

I  know  in  the  District  here  you  have  the  same  problem  with 
buildings  that  don't  reach  safe  levels  for  young  people  to  be  in  and 
there  is  no  money.  Part  of  that  money  is  available  through  this  leg- 
islation. 

Mr.  PORTMAN.  All  right.  Thank  you,  Mr.  Chairman. 

Mr.  McNeer.  The  bill  does  have  a  one-rate-per-State  provision  so 
that  could  be,  I  think,  worked  out  without  great  difficulty  so  that 
it  would  not  be  a  major  burden  to  the  direct  marketers  who  would 
have  to  submit  that. 

Chairman  BiLBRAY.  Thank  you,  Mr.  McNeer,  Mr.  Byers.  Your 
testimony  is  appreciated  and  will  be  part  of  our  record.  We  will  go 
over  it  thoroughly.  Thank  you. 

Mr.  Byers.  Thank  you  very  much. 

Chairman  Bilbray.  I  would  like  to  call  the  last  witness  at  this 
time,  Mr.  Bob  Levering,  a  senior  vice  president,  Direct  Marketing 
Association. 

You  are  on  the  hot  seat,  Mr.  Levering.  Everybody  has  testified 
the  other  way  now. 

TESTIMONY  OF  BOB  LEVERING,  SENIOR  VICE  PRESIDENT, 
DIRECT  MARKETING  ASSOCIATION 

Mr.  Levering.  That  is  fine.  That  is  OK.  Mr.  Chairman,  thank 
you,  members  of  the  subcommittee. 

I  have  been  with  the  Direct  Marketing  Association  for  9  years. 
Seven  of  those  years  I  spent  dealing  with  this  very  issue  because 
of  its  importance  to  our  membership,  and  that  included  the  last 
congressional  struggle  and  the  Supreme  Court  case  in  1992. 

You  have  been  asked  by  the  States  to  share  some  of  your  com- 
merce power  with  them,  and  I  see  it  as  our  role  to  help  you  under- 
stand the  full  consequences  of  doing  that  so  that  you  can  exercise 
your  constitutional  responsibility  to  protect  the  national  market- 
place. . 

DMA— bv  the  way,  I  am  going  to  try  to  respond  to  the  issues 
raised,  and  I  am  not  going  to,  obviously,  read  my  testimony  or  even 
try  to  summarize  it  so  I  would  ask  that  be  included  in  the  record. 

Chairman  Bilbray.  We  will  give  you  extended  time  to  answer 
because  you  have  had  what,  six,  five  panelists  that  have  come  out 
on  the  other  side.  So,  certainly  we  have  to  give  you  a  little  more 
time  to  respond. 

Mr.  Levering.  I  thank  you,  Mr.  Chairman. 

I  have  tried  to  keep  track  of  the  major  points  raised.  First,  let 
me  say  that  our  association  represents  over  3,000  corporate  domes- 


27 

tic  members  and  some  other  foreign  members,  as  well,  and  80  per- 
cent of  those  members  are  small  businesses.  100  percent  of  them 
used  to  be  small  businesses,  and  they  just  grew.  Part  of  the  prob- 
lem with  this  bill  is  that  it  prevents  the  growth  of  direct  marketing 
businesses  for  those  it  doesn't  affect  directly. 

We  have  heard  two  rationales  for  this  legislation.  One  is  tax  rev- 
enue. I  can  understand  any  governmental  employees  or  others  de- 
pendent upon  Grovemment  funds  being  in  favor  of  increased  tax 
revenue,  particularly  as  in  this  case  where  the  tax  is  technically  al- 
ready on  the  books  and  if  this  legislation  passes  they  would  get  the 
additional  revenue  and  Congress  would  take  the  heat  for  it. 

So  this  is  actually  a  politician's  dream  from  that  point  of  view. 

But  I  would  ask  that  those  who  look  at  this  as  a  revenue  source 
keep  in  mind  the  fact  that  this  is  a  very  small  amount  of  revenue. 
It  is  a  lot  less  than  even  the  $1.4  billion  that  our  studies  showed. 
Because  that  assumes  every  penny  of  tax  would  be  collected  at  no 
cost  to  the  Grovernment,  having  no  decrease  in  sales,  having  no  tax 
deductible  costs  for  the  businesses.  In  fact,  net-net,  you  are  looking 
at  less  than  half  of  that.  That  doesn't  count  even  the  hard-to-meas- 
ure intangible  cost  to  the  economy  and  to  the  American  society. 

We  are  very  proud  of  our  industry,  the  service  that  we  perform 
for  100  million  American  consumers  every  year  who  shop  by  mail 
or  by  phone  and  who  depend  upon  our  industry  to  bring  the  wealth 
of  the  American  marketplace  to  their  doorstep.  Many  of  them  are 
handicapped,  elderly  or  rural  consumers  that  do  not  nave  ready  ac- 
cess to  the  kinds  of  offerings  that  are  in  large  shopping  malls  and 
stores  in  downtown  big  cities.  So,  our  service  is  to  all  of  America. 
As  a  matter  of  fact,  so  are  our  businesses. 

We  are  in — ^you  may  not  know,  we  have  a  very  low-profile  indus- 
try so  far.  You  may  not  know  how  many  jobs  are  supported  by  di- 
rect marketing  in  your  district.  But  Nationwide,  it  is  5  to  6  million 
jobs — 5  to  6  million  jobs  in  direct  marketing. 

That  is  not  just  the  catalogers  and  the  other  direct  response  mar- 
keters. That  IS  also  printers.  It  is  the  list  brokers.  This  really — 
most  direct  marketing  businesses  are  really  an  alliance  of  small 
businesses.  You  have  the  family  business  that  really  holds  it  all  to- 
gether. Then  you  have  the  creative  that  is  hired  on  the  outside. 
That  is  usually  a  small  firm,  a  list  broker,  a  merge-purge  oper- 
ation, a  printer,  transportation.  Transportation  is  big  business.  Ev- 
erything else  can  be  small  business. 

We  pay  an  awful  lot  of  taxes  ourselves,  and,  of  course,  UPS  and 
the  other  carriers  pay  the  road  taxes  in  every  State  that  they  go 
to.  The  printers  pay  their  taxes.  The  industry  is  paying  taxes.  So, 
any  revenue  that  is  gained,  you  ought  to  offset  by  the  damage  you 
are  doing  to  the  economy,  the  damage  you  are  doing  to  these  sales. 

By  the  way,  these  are  incremental  sales.  It  is  a  misrepresenta- 
tion to  think  that  direct  marketing  interacts  with  our  retail  breth- 
ren on  a  strictly  competitive  basis.  We  go  head  to  head  a  lot  of 
times,  but  in  50  percent  of  the  time  we  nave  discovered  and  ad- 
justed to  this  that  actually  we  are  provoking  new  economic  activity 
by  bringing  products  to  the  attention  of  consumers  that  they 
wouldn't  ordinarily  see. 

In  addition  to  that,  we  sometimes  provoke  economic  activity  with 
regard  to  products  that  consumers  can  buy  in  retail  stores  and  they 
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do  buy.  That  is  why  Brookstone  and  Wilham  Sonoma  and  on  and 
on,  Snarper  Image,  have  opened  up  stores.  They  found  out  that 
their  catalogs  were  driving  people  into  other  people's  stores  and  so 
they  decided  they  would  want  to  capture  that  business,  as  well. 

So  our  relationship  with  fixed-location  retailers  is  sometimes  a 
synergy,  sometimes  competition  and  sometimes  totally  different. 
We  are  new  markets  and  new  products  and  new  opportunities,  new 
conveniences. 

Those  sales  would  not  take  place  but  for  direct  marketing.  A  lot 
of  those  sales  would  be  lost  if  the  damage  is  done  to  our  industry 
as  described  in  my  testimony. 

The  other  reason  presented  for  this  legislation  is  a  level  playing 
field.  Again,  I  think  there  is  a  mischaracterization.  True,  it  is  a 
shame  when  someone  orders  through  the  mail  an  expensive  item 
and  then  has  a  warranty  problem  and  goes  to  a  local  retailer  and 
they  take  care  of  it.  That  is  a  shame.  That  is  an  outrage.  It  has 
nothing  to  do  with  tax  legislation  or  this  bill. 

The  border  sales  issue  may  be  a  problem,  but,  again,  at  best,  you 
can  say  that  this  particular  piece  of  legislation  is  ill-suited  to  cover 
the  border  sale  operation.  Some  are  covered;  some  are  not. 

As  a  matter  of  fact,  when  you  try  to  do  that,  you  cover  a  lot  of 
tourist  sales  and  you  have  every  retailer  in  the  country  having  to 
register.  So,  it  is  difficult  to  go  after  border  sales  with  this  kind  of 
legislation.  Worse,  it  does  cover  tens  of  thousands  of  merchants 
that  are  mail-order  merchants  who  are  not  part  of  any  problem. 

So,  when  we  talk  about  the  jewelry  industry,  I  know  for  a  fact 
that  the  jewelry  is  not  even  on  our  radar  screen.  It  is  less  than  1 
percent  of  what  we  consider  direct  marketing. 

We  have  heard  from  a  couple  other  industries,  large  appliances, 
that  really  have  nothing  to  do  with  our  industn^.  Border  sales  may 
be  a  problem,  but  that  is  a  different  issue,  a  different  industry. 

We  also  see  here  our  industry  described  as  a  $234  billion  indus- 
try. Well,  that  is  a  good  figure.  We  use  that  figure.  But  we  use  it 
knowing  that  what  we  are  talking  about  is  the  direct  response  ad- 
vertising medium.  Those  are  people  who  use  the  services  of  direct 
marketing  supphers.  That  has  nothing  to  do  with  taxable  retail 

Over  50  percent  of  that  $234  billion  is  political  and  charitable 
fund  raising  activities,  not  taxable.  Another  large  chunk  are  finan- 
cial services  and  insurance  sales,  cable  TV.  There  is  a  whole — ^you 
get  down  to  about  $80  to  $90  billion  of  taxable  product  sales,  over 
50  percent  of  that  is  already  subject  to  a  collection  responsibility, 
and  presumably  the  tax  is  being  collected.  That  is  because  it  is 
business-to-business  sales  to  large  businesses  that  are  direct  pay. 

A  lot  of  small  manufacturers  sell  to  General  Motors,  GE,  et 
cetera.  That  tax  is  not  being  collected  bv  the  small  manufacturers. 
They  would  go  crazy  with  the  paperwork.  But  it  is  directly  paid  by 
the  large  buyers. 

So  who  would  be  covered  by  this?  Well,  our  membership  is  only 
3,000,  but  here,  just  for  the  catalog  industry,  I  have  a  book  that 
is  supposed  to  be  complete.  It  is  about  10,000  catalogers.  Now  it 
is  true  that  the  bill  is — as  written,  would  exempt  about  8,000  of 
these,  but  that  does  leave  2,000  that  are  directly  covered  and  an- 
other 8,000  with  a  growth  ceiling.  Because  you  can't  grow  past  the 
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threshold,  begin  collecting  these  taxes  and  expect  to  survive  at  that 
level. 

In  addition  to  these  folks  that  are  covered,  the  catalog  industry, 
we  have  the  rest  of  the  direct  marketing  industry  and  those  that 
are  not  even  considered  direct  marketers. 

National  marketers,  many  of  whom  are  members  of  the  National 
Association  of  Manufacturers  that  wrote  a  brief  against  this  issue 
in  the  Quill  case — that  is  the  Supreme  Court  case.  They  sponsored 
a  brief  that  said,  look,  our  15,000  members  are  mostly  small  busi- 
nesses, small  manufacturers  selling  to  larger  enterprise  all  around 
the  country,  hundreds  of  thousands  of  customers.  If  every  time  we 
sell  to  them  we  have  to  get  an  exemption  certificate  or  collect  a  tax 
or  get  a  direct  pay  certificate  back  from  them  to  justify  under  audit 
that  we  have  fiilfilled  our  obligation,  then  that  paperwork  burden 
will  put  us  imder. 

So  this  is  a  concern  not  just  to  direct  marketers  but  to  all  na- 
tional marketers.  That  would  include  publishers,  magazine  publish- 
ers, book  publishers,  universities,  university  presses,  et  cetera. 
There  are  a  lot  of  industries  that  are  not  within  the  narrow  target 
scope  of  the  proponents  of  this  legislation. 

But  when  they  pick  up  the  weapon  of  Federal  legislation,  they 
are  not  picking  up  a  rifle  to  shoot  at  the  target.  They  are  picking 
up  a  shotgun.  This  legislation  would  hit  lots  of  unintended  targets, 
and  that  is  one  of  the  consequences  that  I  think  you  should  be 
aware  of. 

Another  thing  is  that  it  has  been  characterized  as  not  a  new  tax. 
Well,  that  is  form  over  function.  It  is  fine  for  the  proponents  to  say, 
well,  this  is  not  a  new  tax  because,  technically,  it  is  already  on 
their  books.  But  let  me  tell  you,  for  consumers  and  for  the  busi- 
nesses that  would  have  to  collect,  this  is  a  new  tax.  These  are  new 
obligations. 

Let's  see  what  the  effects  would  be.  First,  let's  look  at  businesses. 
Retailers  say  all  we  want  to  do  is  play  by  the  same  rules.  Well, 
that — ^they  may  just  not  have  looked  at  this  carefully  from  a  mail- 
order perspective. 

Mr.  Chairman,  I  appreciate  the  fact  that  you  do  have  an  under- 
standing of  the  problems  related  to  check  payers.  They  said  check 
payers  would  disappear  15  years  ago. 

I  remember  when  I  was  in  the  consumer  movement  they  said,  oh, 
that's  a  thing  of  the  past.  We  are  on  our  way  to  an  automated  soci- 
ety with  credit  cards,  et  cetera. 

It  really  hasn't  happened.  Thirty  some  percent  of  mail-order  cus- 
tomers— and  that  is  about  30  million  customers  a  year— pay  by 
check.  Maybe  some  of  you  know  them,  but  others  of  us  pay  by  cred- 
it card  all  the  time.  It  is  hard  for  us  to  imagine  that  people  do  this 
all  the  time. 

There  are  some  companies  where  85  percent  of  their  business — 
85  percent  of  their  customers  pay  by  check.  They  are  a  $130  mil- 
lion a  year  business. 

So  it  is  not  just  the  small  businesses  that  would  be  burdened  by 
this.  In  addition,  the  6,000  rates  are  a  big  problem.  It  is  not  just 
a  matter  of  computer  programming. 
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Yes,  there  are  programs  out  there  that,  with  dlVz  percent  accu- 
racy by  zip  codes,  can  get  you  the  right  tax  if  they  call  in  by  phone 
and  if  you  can  afford  the  program. 

There  are  a  lot  of  companies  that  this  $12,000  to  $15,000  pro- 
gram— ^which,  by  the  way,  has  to  be  updated  monthly  so  you  have 
another  $10,000  a  year  in  fees  just  to  the  company  that  provides 
the  software.  Because  sales  and  use  tax  laws  in  the  States  change 
hundreds  of  times  every  month,  and  you  have  to  be  up  to  date  in 
order  to  be  in  compliance  with  the  law. 

So  we  have  small  companies  having  to  purchase  the  software,  in- 
stall it,  have  a  programmer,  have  somebody  to  actually  follow  this 
and  then  to  pay  the  update  fees.  That  is  just  for  the  tax  rates.  It 
has  nothing  to  do  with  the  exemption  schedules  and  the  definitions 
which  are  different  from  State  to  State. 

I  don't  think  I  will  take  time  here,  but  if  you  have  any  questions 
on  the  problems  of  selling  food  through  the  mail  with  the  various 
ru]es  or  clothing  or  computer  chips,  there  are  15  different  rules  for 
one  little  15-cent  computer  chip — service  contracts,  shipping  and 
handling  all  treated  differently  by  the  States.  It  is  a  big  problem. 

All  right,  what  about  check-paying  customers?  Thirty  percent  of 
your  business.  Even  for  L.L.  Bean,  it  is  18  to  20  percent  of  the 
business  is  in  checks  coming  in. 

What  if  there  is  an  error,  there  is  an  underpayment?  Is  it  worth 
it  to  go  chase  it  and  bother  your  customer?  Usually  not.  That  is 
something  you  eat.  If  you  eat  100  percent  of  the  tax  every  time, 
even  if  it  is  only  10  percent  of  your  business,  that  is  a  lot  of  cost, 
and  that  is  a  cost  that  a  retail  store  would  not  have  to  bear. 

The  analogy,  I  g^ess,  is  if  a  retail  store  had  to  charge  a  different 
tax,  depending  upon  where  their  customer  lived,  every  street  has 
a  different  tax.  Let's  say  there  are  6,000  streets  in  a  town,  and 
there  are  46  different  districts  with  different  taxable  entities,  and 
30  percent  of  their  customers,  they  are  not  even  allowed  to  help 
them  at  the  cash  register  with  a  tax. 

You  go  over  there,  figure  out  your  own  tax,  write  me  a  check  and 
hand  it  to  me.  I  either  nave  to  accept  it  and  let  you  out  of  the  store 
and  go  chase  you  later  if  I  don't  get  the  right  amount  or  I  have  to 
just  forget  it  and  tell  you  to  leave  the  store. 

A  mail-order  merchant  has  the  choice  of  accepting  the  check  or 
rejecting  it.  There  are  no  other  rational  options.  Even  just  writing 
to  the  customer  to  ask  them  costs  more  than  the  average  tax.  The 
average  order  is  still  less  than  $100,  and  the  average  tax  is  not 
worth  one  communication  to  the  customer.  So,  that  is  a  cost  that 
would  have  to  be  borne  by  our  industry  and  is  not  the  same  as  for 
retailers. 

People  get  lulled  into  believing  that  because  the  tax  is  the  same 
that  the  tax  collecting  burden  is  the  same.  It  is  not  the  same.  For 
mail-order,  it  is  different,  and  it  is  much  worse. 

There  is  a  study  that  the  Touche  Ross  accounting  firm  did  for 
our  industry  that  shows  that  tax  collecting  costs  of  our  companies 
who  are  already  collecting  in  1,  2,  5,  to  10  States  are  about  14  to 
15  cents  for  every  dollar  of  tax  collected.  That  is  6V2  times  greater 
than  the  average  collection  cost  for  an  average  retail  store. 

On  top  of  this — or,  actually,  a  part  of  this  cost  is  dealing  with 
audits.  I  didn't  hear  the  retailers  mention  the  fact  that  sales  and 
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use  tax  audits  are  a  frightening  thing.  If  you  have  one  State  to  deal 
with  and  it  is  your  home  State  and  you  have  some  poHtical  pull  in 
the  State,  it  is  a  little  bit  better.  If  you  are  a  Virginia  catalog  com- 
pany audited  by  California,  it  is  an  entirely  different  matter. 

I  had  a  discussion  with  the  tax  attorneys  at  Sears  one  time.  It 
turns  out  the  reason  there  are  two  Sears  Towers  is  one  is  filled 
with  sales  and  use  tax  records  so  they  can  withstand  audits.  They 
are  "entertaining"  10  to  15  auditors  at  any  one  time  all  through  the 
year. 

Now  most  of  our  companies  are  not  as  big  as  Sears  used  to  be 
but,  still,  for  any  company  over  about  $20  million,  it  is  a  risk  of 
having  an  audit  from  a  State  where  you  have  no  political  connec- 
tion and  you  have  to  travel  to  their  State  in  order  to  defend  your- 
self 

What  about  the  future?  Is  the  trend  getting  dire?  I  mean,  is  this 
an  industry  out  of  control  that  is  growing  by  leaps  and  bounds? 

Our  growth  rate  is  6  percent  instead  of  5  percent.  We  are  grow- 
ing faster  than  retail  right  now,  and  much  of  that  growth  in  the 
future  could  be  the  information  superhighway,  and  we  hope  so.  But 
the  information  superhighway  has  nexus  implications,  meaning 
that  there  are  tax  collecting  implications  of  getting  involved  in  the 
electronic  connections  with  your  customers.  So,  all  of  this  new  tech- 
nology and  this  new  marketing  ability  may  have  tax  consequences 
that  eliminates  the  problem. 

We  have  no  evidence  right  now  that  the  problem  is  growing  at 
all.  Matter  of  fact,  in  the  last  5  years,  many  major  companies  have 
begun  tax  collecting  where  they  weren't  before.  Spiegel,  6  or  7 
years  ago  was  not  collecting  except  in  two  or  three  States.  Now 
they  are  collecting  everywhere.  They  bought  Eddie  Bauer.  They 
bought  Honeybee.  They  have  got  some  stores,  and  there  is  a  con- 
solidation. 

More  and  more  of  the  sales  are  concentrated  in  larger  companies 
that  are  involved  with  the  major  States,  and  more  and  more  of  this 
tax  is  being  collected. 

Let  me  make  two  points  about  provisions  in  the  bill  that  were 
mentioned.  The  in-lieu  provision  is  an  option  given  to  direct  mar- 
keting companies  if  this  bill  were  to  pass  to  collect — instead  of  ac- 
cording to  the  1,400  plus  rates  in  Texas  alone,  they  could  collect 
a  blended  rate  for  the  entire  State.  Which  would  mean,  for  exam- 
ple,— and  I  haven't  really  looked  this  up,  so  bear  with  me — charg- 
ing your  Dallas  customers  a  half  a  percent  less  than  they  really 
owe  and  charging  your  Austin  customers  a  half  a  percent  more 
than  they  really  owe. 

Well,  that  is  a  great  option  for  a  mail-order  customer — for  a  mail- 
order business,  I  say  sarcastically;  we  cannot  afford  to  break  trust 
with  our  customers  by  charging  any  of  our  customers  more  tax 
than  they  actually  owe,  particularly  for  the  benefit  of  our  company 
having  lower  collection  costs.  There  is  no  way  that  any  consumer 
marketer  could  charge  customers  that  way  and  get  away  with  it. 

Our  business  is  based  on  trust.  People  send  their  checks  through 
the  mail,  out  into  the  vast  unknown,  and  hope  to  get  the  product 
back.  This  is  a  business  based  on  trust. 

I  also  trust  that  a  business  customer  would  not  be  willing  to  pay 
one  penny  more  in  tax.  They  would  know  exactly  what  their  tax 
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rate  is.  So,  if  you  are  dealing  with  a  business  entity,  this  blended 
rate  wouldn't  work,  either.  That  puts  us  back  to  square  one  on 
that,  and  I  have  already  described  the  complexities  that  are  built 
in  there. 

Second,  the  exemption  level — that  is  to  say,  the  threshold — is  at 
3  million  right  now.  Well,  a  previous  bill  had  it  at  $12.5  million. 
In  the  1980  SBA  definition  of  a  small  mail-order  house  was  any- 
thing $12.5  million  or  less  in  gross  annual  sales.  That  is  now  up 
to  close  to  $20  million  a  year.  That  would  be  a  more  realistic  ex- 
emption for  small  businesses. 

But,  as  I  explained,  this  is  not  just  a  small  business  problem.  As 
soon  as  you  put  in  a  threshold,  you  have  put  in  a  ceiling. 

Sure,  you  have  allowed  them  to  operate  for  a  time  without  the 
burdens  of  this  particular  legislation,  but,  at  some  point,  they  are 
going  to  be  trying  to  grow  beyond  that  point.  If  the  difference  be- 
tween an  $18  million  business  and  a  $22  million  a  year  business 
is  having  to  collect  taxes  for  6,000  rates,  submitting  yourself  to  45 
to  46  different  potential  audits,  filing  all  these  monthly  returns,  et 
cetera,  then  it  won't  happen.  They  will  either  be  bought  up  by  larg- 
er companies  or  they  will  indeed  not  grow,  purposely  not  grow. 

Solid  waste  was  mentioned.  What  was  not  mentioned  is  that 
catalogs  are  recyclable  and  that  responsible  communities  have 
found  ways  not  only  to  break  even  on  the  recycUng  of  catalogs  and 
other  direct  mail  pieces  but  sometimes  they  can  make  monev  on 
that.  It  is  2  percent  of  the  landfill,  but,  again,  these  are  products 
and  information  that  the  consumer  wants  and  uses.  Sometimes 
they  don't  even  use  them  to  buy.  They  look  through  and  they  cut 
them  out  for  school  and  whatever  or  they  get  ideas  to  shop  else- 
where. 

But  the  consumer  is  actually — this  is  the  consumer's  garbage, 
not  the  out-of-State  marketers'  garbage,  and  that  is  what  the 
courts  have  decided  on  this  issue,  and  it  also  reflects  the  truth  of 
the  matter.  Any  customer  that  does  not  want  to  be  on  any  mailing 
list  needs  only  to  call  or  write  to  the  merchant  or  to  use  our  mail 
preference  service. 

Finally,  it  is  not  the  position  of  the  DMA  nor  our  industry  that 
we  do  not  want  these  taxes  collected.  We  are  opposed  to  an  insensi- 
tive approach  which  ignores  of  the  differences  between  the  method 
of  collection  through  the  mail  and  the  method  of  collection  at  the 
cash  register. 

A  retail  customer  can  just  say,  here,  tell  me  what  I  owe.  We 
would  like  the  tax  to  disappear  for  our  customers,  like  it  does  for 
retail  customers  where  they  don't  really  even  take  it  into  account. 
But  when  you  put  it  on  an  order  form  and  rub  their  noses  in  it  and 
make  them  multiply  6.25  times  $38.95,  that  is  not  a  level  playing 
field.  So,  that  is  what  we  are  objecting  to. 

There  are  some  methods  of  collecting  right  now — the  State  of 
Maine  has  a  way  of  collecting  it  directly  from  their  taxpayers.  It 
has  worked  to  the  tune  of  $2  million  approximately  in  the  first  vear 
without  any  enforcement  efforts  at  all.  If  that  is  true,  then  there 
is  a  possibility  that  20  to  25  percent  of  the  revenue  could  be  col- 
lected at  no  cost  to  Government  with  no  burden  and  no  collateral 
consequences  at  all.  Maybe  more  can  be  collected  this  way.  We 
don't  know. 
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The  system  used  in  Maine  is  just  putting  a  line  on  the  income 
tax  form  and  making  sure  that  if  it  is  not  filled  out  and  signed 
under  the  penalty  of  perjury,  that  a  standard  tax  for  their  income 
level  is  added  to  the  bill  and  that  is  assessed  to  them. 

The  other  method — the  one  I  prefer  and  I  spent  a  couple  years 
of  my  life  involved  with — is  this  voluntary  collection  agreement, 
which  I  believe  is  the  way  to  go.  Not  just  because  it  would  get 
money  to  the  States,  a  lot  of  money  to  the  States  and  the  local  gov- 
ernments without  burdening  our  companies  that  don't  want  to  be 
burdened  with  this,  but  also  because  it  would  put  pressure  on  the 
whole  institution,  I  mean,  the  State  and  local  governments  to  do 
what  they  really  want  to  do  anyway,  which  is  simplify  the  system 
so  that  it  is  not  such  a  burden  on  tne  entire  national  marketplace. 

I  know  from  talking  to  Sears,  Penney  and  others,  their  tax  de- 
partments, that  this  is  a  big  burden  for  them.  It  is  hidden  because 
they  have  a  large  sales  base  to  spread  it  over.  It  would  be  worse 
for  smaller  companies,  but  it  is  still  a  burden. 

Even  for  the  big  companies,  it  is  not  true  that  can  they  do  it 
without  problems.  They  do  it,  but  it  is  not  without  problems,  and^ 
they  are  anxious. 

A  big  supporter  of  the  voluntary  collection  agreement  and  all 
these  negotiations  and  present  at  every  meeting  were  the  Sears  tax 
attorneys.  Not  because  they  would  derive  any  immediate  benefit, 
but  they  knew  that  eventually,  if  there  were  tax  simplifications 
that  were  voluntarily  agreed  to  by  the  States  in  return  for  more 
revenue,  they  would  be  the  eventual  beneficiaries  to  the  tune  of 
many  millions  of  dollars. 

Well,  I  think  that  that  would  be  the  way  to  go,  and  if  Congress 
has  any  role  in  this  at  all,  I  would  think  it  would  be  to  encourage 
the  States  to  look  to  that  kind  of  agreement  where  they  can  get  the 
money  and  they  can  do  some  simplification  without  the  Federal 
Government  telling  them  what  to  do. 

Thank  you  very  much. 

Chairman  Bilbray.  Thank  you.  I  have  got  the  impression  you 
have  made  this  speech  before  for  some  reason. 

[Mr.  Levering's  statement  may  be  found  in  the  appendix.] 

Chairman  Bilbray.  But  you  mentioned  the  main  situation,  of 
course,  that  has  been  brought  in,  $2  million,  but  the  estimates  are 
much  higher  if  their  sales  tax  was  collected.  A  State  like  my  own 
that  has  no  State  income  tax,  that  is  not  an  option. 

Mr.  LEVERn«JG.  There  is  an  option.  It  is  much  more  difficult.  You 
could  send  a  separate  form.  You  could  say,  here  is  the  average  tax 
for  your  income  level.  If  you  had  fewer  purchases  than  this,  then 
fill  this  out  and  send  it  back.  It  is  much  more  difficult. 

Chairman  Bilbray.  You  had  mentioned  the  voluntary  agree- 
ments or  the  cooperative  agreements  between  States  and  tne  mail- 
order houses.  What  about — as  I  understand,  it  was  your  organiza- 
tion or  at  least  some  members  of  your  organization  that  had  ap- 
proached and  had  worked  on  this  idea,  an  across-the-board  sales 
tax  that  would  be  firm  and  then  divided  amongst  States  between 
the  dollar  business  done  in  each  State.  Was  that  your  organization? 

Mr.  Levering.  To  tell  you  the  truth,  I  don't  know  of  that  particu- 
lar proposal — we  have  heard  of  a  lot  of  things.  I  don't  know  of  a 
proposal  that  is  worthy  of  the  name  that  has  gone  anyplace. 
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When  negotiating  with  the  States,  a  key  element  of  the  voluntary 
collection  agreement  is  its  voluntary  nature.  I  should  say  that  the 
cost  of  nexus  avoidance,  that  is,  staying  out  of  States,  is  so  high 
for  our  big,  aggressive  entrepreneurial  companies  that  they  would 
gladly,  in  many  cases,  collect  the  taxes  if  the  States  could  make  it 
simple  enough.  They  would  rather  free  their  marketing  department 
to  do  the  things  that  they  do  best,  make  money,  and  not  worry 
about  the  tax  consequences  as  long  as  the  tax  disappeared  for  their 
customers.  That  is  the  problem. 

Now,  as  part  of  this  voluntary  collection  agreement,  we  propose 
that  there  be  a  uniform  4  percent  across  the  whole  Nation  tax.  The 
States  did  not  agree  to  that.  They  said,  no,  we  can't  do  that.  But 
they  did  agree  to  one  rate  per  State,  and  we  could  have  that  the 
base  rate  so  that  any  county  rates  and  local  rates  in  excess  of  the 
base  could  not  be  collected  and  States  would  have  to  share  some 
of  our  revenue  with  them. 

Chairman  BiLBRAY.  But  that  is  the  argument  you  made  earlier 
that  a  person  in  Austin  might  be  paying  more  than  the  person  in 
Houston  or  Dallas.  Because  of  the  difference,  they  have  a  different 
rate. 

Mr.  Levering.  Right. 

Chairman  BiLBRAY.  The  4  or  5  percent  rate  would  be  the  lowest 
of  all  entities,  and  that  is  what  you  would  propose. 

Mr.  Levering.  That  is  what  we  were  pushing  for.  We  didn't  get 
it  in  the  agreement.  Since  it  was  voluntary — we  told  the  States,  we 
think  we  can  agree  to  this,  but  we  think  it  makes  the  agreement 
less  attractive  to  our  membership.  I  still  can  promise  you  "X"  bil- 
lion dollars  in  taxes,  and  I  did  that.  But  I  also  told  them  that  it 
would  have  been  more  had  you  been  able  to  agree  to  a  uniform  na- 
tional rate. 

Chairman  BiLBRAY.  Thank  you.  Mr.  Portman? 

Mr.  Portman.  Thank  you,  Mr.  Chairman.  Interesting  perspec- 
tives shared  this  afternoon. 

I  guess  my  question  really  goes  to  your  last  point.  I  understand 
the  complexities  of  trying  to  collect  the  tax,  the  administrative  bur- 
den, the  fact  that  we  do  have  a  lot  of  different  tax  rates  around 
the  country.  Just  as  a  matter  of  principle,  I  believe  that  we  should 
be  simplifying  all  taxes,  including  individual  rates.  I  think  we 
would  find  enforcement  problems  were  not  so  great,  we  would  have 
higher  collects  and  people  would  just  understand  better  what  they 
were  getting  for  their  money. 

But  you  had  mentioned  that  you  could  live  perhaps  with  a  small 
business  threshold  which  was  lower  so  that  more  businesses  were 
considered  smaller  businesses,  that  you  could  live  with  some  sort 
of  a  compromise  that  involved  the  so-called  voluntary  agreements 
between  the  States  and  with  major  retailers.  Could  you  flesh  that 
out  a  little  further  in  practical  terms  how  that  would  work? 

I  think  you  mentioned  L.L.  Bean.  The  State  of  Maine,  as  I  under- 
stand, has  a  different  approach  which  is  on  their  State  income  tax. 
From  what  you  said,  it  sounds  like  customers  are  asked  to  put 
their  purchases  down  on  the  form.  Then  there  is  a  percentage, 
which  is  sort  of  a  flat  rate,  taken  from  those  purchases  so  someone 
could  keep  a  list,  for  instance,  for  every  jacket  or  every  pair  of 
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boots  or  every  shirt  and  then  at  the  end  of  the  year  provide  that 
information  on  their  tax  form. 

But  how  would  your  compromise  work  that  you  had  talked  about, 
for  instance,  the  voluntary  agreement  in  the  State  of  Maine? 

Mr.  Levering.  Let  me  first  correct  what  may  have  been  a 
misimpression.  We  cannot  live  with  any  threshold  because  we  are 
opposed  to  the  legislation.  We  think  that  a  voluntary  arrangement 
is  fine.  If  it  turned  out 

Mr.  PoRTMAN.  No  threshold  in  the  voluntary  arrangement  at  all? 

Mr.  Levering.  There  is  no  threshold  because  if  you  think  you  are 
unable  to  collect  it  either  because  you  are  too  small  or  your  busi- 
ness is  not  suited  to  that,  85  percent  check  payers,  for  example, 
then  you  would  not  join  this  voluntary  arrangement. 

We  have  the  top  20  percent  produce  80  percent  of  the  revenue. 
Well,  of  our  biggest  20  percent,  there  are  a  large  number  of  compa- 
nies who  are  interested  in  this,  and  I  am  counting  on  that  because 
they  have  told  me,  and  I  am  taking  it  seriously,  and  we  went  to 
the  bargaining  table  with  that.  For  them,  here  is  what  would  hap- 
pen. They  would  have  one  set  of—by  the  way,  this  is  described  in 
detail  in  the  addendum  to  the  testimony.  But,  basically 

Chairman  Bilbray.  I  can  put  your  entire  testimony  in  the  record 
if  there  is  no  objection.  Hearing  none,  it  will  be  incluaed. 

Mr.  Levering.  But,  basically,  it  is  collecting  at  one  rate  per 
State.  It  is  filing  a  common  form  that  would  be  the  same  for  every 
State  and  actually  filing  it  only  with  one  entity,  whether  it  is  the 
Multi-State  Tax  Commission  on  behalf  of  all  50  States  or  however 
many  Join  the  compact  or  your  home  State  that  shares  the  informa- 
tion. But  only  one  filing  and  subject  to  only  one  audit  fi*om  one  en- 
tity. They  would  pick  it.  Those  kinds  of  things. 

In  return,  you  are  in  the  position  of  not  having  to  worry  if  hook- 
ing up  with  America  On  Line  is  going  to  involve  you  in  a  nexus 
situation  in  these  four  or  five  States  and  things  like  that. 

Mr.  Portman.  Just  to  take  it  down  to  the  level  of  the  customer 
then,  the  customer  would  see  nothing  in  terms  of  an  order,  for  ex- 
ample. 

Mr.  Levering.  That  is  right.  The  customer  would  just  see  resi- 
dents of  Virginia  please  remit  and  then  they  would  have  a  tax  rate. 
But  instead  of  having  a  blended  rate,  which  would  be  different 
from  any  rate  the  customer  had  ever  seen  before  and  would  in 
some  cases  be  more  than  the  local  rate  and  would  raise  all  kinds 
of  questions  and  would  flood  the  phone  lines,  it  would  be  a  rate 
that  they  would  soon  recognize  as  the  mail-order  rate  and  would 
be  lower,  if  anything,  or  the  same  than  what  they  are  used  to  pay- 
ing. 

Mr.  Portman.  One  final  question,  Mr.  Chairman.  With  regard  to 
the  Maine  experiment,  you  indicated  that  is  something  fairly  re- 
cent. Is  that  within  the  last  couple  years? 

Mr.  Levering.  Last  couple  years. 

Mr.  Portman.  You  said  I  think  a  20  to  25  percent  collection  rate 
roughly. 

Mr.  Levering.  Twenty  to  23  percent  the  first  year.  I  don't  know 
what  their  receipts  were  the  second  year. 

Mr.  Portman.  This  is  without  notification,  certainly  without  en- 
forcement, you  said. 
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Mr.  Levering.  Right. 

Mr.  PoRTMAN.  Is  there  any  other  State  considering  this,  given 
that  record,  which  I  think  is  probably  considered  pretty  good? 

Mr.  Levering.  Yes. 

Mr.  PoRTMAN.  Without  enforcement  and  notification,  are  there 
other  States  considering  that? 

Mr.  Levering.  I  think  there  are.  Perhaps  even  Virginia. 

Mr.  PoRTMAN.  Thank  you,  Mr.  Chairman. 

Chairman  Bilbray.  Mr.  HilHard? 

Mr.  HlLLlARD.  Yes,  Mr.  Chairman,  I  have  several  questions. 

Let  me  ask  you,  first  of  all,  in  testimonies  of  your  representation, 
this  Direct  Marketing  Association  represents  not  only  those  who 
put  out  catalogs  but  does  it  also  represent  those  that  sell  through 
other  media,  like  radio  and  TV  and  so  forth? 

Mr.  Levering.  Yes. 

Mr.  Milliard.  The  public  telephone? 

Mr.  Levering.  Any  direct  response.  If  you  can  place  an  order 
without  going  into  a  store  or  having  someone  come  visit  you,  and 
there  is  a  way  of 

Mr.  HiLLlARD.  So  you  represent  the  fiill  industry. 

Mr.  Levering.  Yes. 

Mr.  HiLLlARD.  Complete  industry.  I  understand  that  your  indus- 
try is  against  collection  of  any  tax  at  any  rate. 

Mr.  Levering.  No,  we  are  against  Federal  legislation  that  would 
mandate  collection  by  all  the  companies,  those  who  can  do  it  and 
those  who  can't,  even  if  they  simplify  it.  Right. 

Mr.  HiLLlARD.  So  you  are  against  the  bill,  the  Senate  bill. 

Mr.  Levering.  We  are  against  the  Senate  bill.  That  is  right. 

Mr.  HiLUARD.  All  right.  Now  I  understand  what  you  mean 
when — I  agree  with  several  things  you  said  earlier  in  terms  of  in- 
sensitivity.  I  agree  with  what  you  said  about  garbage.  I  realize  that 
all  garbage  is  local.  I  realize  what  you  said  about  taxes,  every  tax 
is  a  burden.  But  I  would  think  that  your  association  would  consider 
its  members  as  being  good  corporate  citizens. 

Mr.  Levering.  Yes,  we  do. 

Mr.  HiLLiARD.  It  is  hard  for  me  to  find  an  appreciation  for  your 
association  viewpoint.  I  know  no  one  wants  to  pay  a  tax.  But  there 
are  certain  infrastructures  that  are  in  use,  that  your  company  ben- 
efits fi*om. 

Mr.  Levering.  Like  what? 

Mr.  Milliard.  Your  association,  your  members  benefit.  I  under- 
stand what  you  say  in  terms  of  the  local  companies  paying  shares 
or  paying  a  part  of  the  cost  of  maintaining  road  or  whatever  it  may 
be. 

Mr.  Levering.  Right. 

Mr.  HiLLlARD.  But  all  other  companies  also  pay  a  share  of  those 
responsibilities,  and  they  have  to  pay  those  local  taxes. 

The  only  thing  I  am  saying,  it  seems  to  me  that  your  association 
really  wants  the  burden  on  the  State. 

The  idea  about  the  voluntary  agreement,  to  me,  is  alien.  We 
never  would  get  tax  collected  in  this  country  if  we  put  it  on  a  vol- 
untary basis.  To  me,  this  is  a  verv  serious  matter,  simply  because 
of  the  fact  that  you  have — especially  where  it  relates  to  my  State — 
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you  have  better  than  6  percent  discount  advantage  over  local  com- 
panies that  do  pay  all  of  these  tax  burdens  that  you  wish  to  avoid, 

I  know  that  you  are  pushing  the  voluntary  settlement  agreement 
on  behalf  of  your  association,  which  is  great.  But  things  are  dif- 
ferent here  on  the  Federal  level,  and  I  just  got  here.  But  on  the 
State  level,  when  organization  representatives  came  and  sort  of 
gave  the  type  of  presentation  you  gave,  we  would  just  simply  take 
the  matter  out  of  the  hands  of  those  who  wish  to  compromise  and 
we  just  go  on  and  take  care  of  the  people's  business. 

Mr.  Levering.  I  am  not  sure  I  understand  that.  But  I  will  re- 
spond to  two  points. 

Mr.  HiLLlARD.  I  know  we  will  do  what  we  have  to  do. 

Mr.  Levering.  All  right.  Well,  I  can  assure  you  that  the  vol- 
untary agreement  is  not  entirely  volimtary.  What  you  have  got  is 
a  situation  right  now  that  is  very  painful  for  many  of  our  larger 
members.  To  get  relief  from  that  pain,  they  could  collect  taxes.  In 
other  words,  they  are  restricting  their  marketing  and  not  going 
into  States  with  things  that  might  be  nexus  producing,  might  have 
tax  consequences  ana  thereby  restricting  their  business.  They  don't 
want  to  do  that. 

But  the  pain  of  having  to  collect  under  the  current  system  is  too 
great.  If  you  lowered  the  pain  level,  they  would  volunteer  not  be- 
cause they  are  great  guys,  because  people  don't  want  to  collect 
taxes  from  their  customers,  but  because  it  is  a  better  business  deci- 
sion for  them  to  do  so. 

A  second  point  I  would  like  to  make  about  being  good  corporate 
citizens,  I  think  we  are  good  corporate  citizens  and  we  do  pay  taxes 
where  we  are  located,  where  the  warehouses  are  in  Virginia  and 
where  the  corporate  headquarters  are  in  another  State — just  as  a 
store  pays  taxes,  property  taxes  where  they  are.  I  understand  that. 

The  sales  and  use  tax  is  a  special  kind  of  tax  that  is  levied  on 
the  services  that  the  State  provides,  getting  buyer  and  seller  to- 
gether. We  pay  for  that,  as  well. 

But  Grovernments  don't  get  our  buyers  and  sellers  together — ^we 
don't  have  the  roads  and  the  bus  services  and  all  the  fire  and  police 
protection  of  local  governments  to  do  that.  We  have  the  postal  serv- 
ice and  UPS  and  Federal  Express,  and  we  charge  our  customers  for 
that,  and  they  charge  a  handsome  fee,  and  we  have  to  collect  it. 
That  is  if  we  had  a  local  outlet,  we  wouldn't  have  to  pay  all  that, 
but  we  have  to  pay  that.  We  don't  want  to  have  to  pay  shipping 
and  handling  and  pay  the  tax,  too,  for  the  same  service. 

Mr.  Milliard.  Other  than  the  paperwork  burden,  the  cost  of  the 
software  and  the  cost  of  maintaining  the  system,  what  other  liabil- 
ities are  there  associated  with  this  tax  from  your  association's 
viewpoint? 

Mr.  Levering.  A  big  one  is  the  check-paying  customer.  I  men- 
tioned the  fact  that  lots  of  errors  come  in,  and  they  are  almost  al- 
ways underpayments.  Any  time  you  get  an  error,  you  have  to  kick 
it  out  of  the  system  and  handle  it  manually  somehow. 

The  other  thing  is  that  manv  of  those  customers  that  have  to 
write  it  out  are  daunted  by  a  lorm  that  requires  them  to  do  this 
kind  of  math  and  know  that  sending  to  Aunt  Minnie  in  Florida  I 
have  to  use  a  different  tax  rate.  What  is  it?  I  will  put  it  aside,  get 
back  to  it,  maybe. 
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Companies  lose  sales.  They  know  they  are  going  to  lose  sales, 
and  they  are  afraid  of  losing  too  many  sales  to  the  complexity  of 
the  order.  We  have  built  our  industry  on  convenience,  and  the  most 
inconvenient  thing  to  put  on  an  order  form  is  tax  computation. 

Mr.  HiLLlARD.  I  understand  what  you  are  saying.  Let  me  say 
this.  I  wouldn't  sell  the  pubUc  cheap.  They  generally  add  up  all  of 
the  different  items  and  the  majority  of  them  do  it  correctly. 

Mr.  Levere^g.  We  have  done  studies,  and  it  shows  the  response 
rate  goes  down. 

Mr.  HiLLlARD.  If  you  have  to  make  corrections,  then  you  are  au- 
diting your  own  forms.  But,  I  look  at  your  mailing  labels  and  you 
have  quite  a  bit  of  information  just  on  the  label  about  individuals. 
I  imagine,  based  on  the  information  you  have  that  doesn't  show  up 
on  the  label,  everything  about  the  individual,  how  much  he  bought 
a  year  through  mail  ordering. 

Mr.  Levering.  We  could  know  that.  In  many  cases  we  can. 

Mr.  HiLLlARD.  Which  means  that  if  you  can  keep  that  record  on 
the  individual  I  would  think  that  it  would  be  very  easy  for  you  to 
keep  it  on  a  State  or  on  a  zip  code. 

Mr.  I^VERING.  Well,  it  seems  that  way,  and  it  is  easy  to  confuse 
sophistication  with  the  ability  to  do  these  taxes.  But  there  are  plen- 
ty of  very  talented  athletes,  basketball  players,  maybe,  who  can't 
hit  major  league  curve  balls.  Just  because  they  are  real  good  in  one 
area  doesn't  mean  they  are  good  in  another.  We  have  got  compa- 
nies that  are  very  good  at  collecting  this  information,  but  the  tax 
stuff  is  a  different  matter  altogether. 

Mr.  HiLUARD.  Well,  you  may  need  some  new  computers. 

Thank  you. 

Chairman  Bilbray.  Well,  Mr.  Levering,  thank  you  very  much  for 
your  testimony.  We  appreciate  all  the  witnesses  today.  We  cer- 
tainly have  a  record  on  this  so  that  when  the  104th  Congress 
comes  in  next  January,  if  thev  want,  to  look  at  this  matter,  they 
certainly  have  something  to  begin  with  to  look  at  this  matter. 
Thank  you. 

Mr.  Levering.  Thank  you,  Mr.  Chairman. 

[Whereupon,  at  3:40  p.m.,  the  subcommittee  was  adjourned,  sub- 
ject to  the  call  of  the  chair.] 
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Opening  Statement  of  Rep.  James  H.  Bilbray 

Subcommittee  on  Procurement,  Taxation  &  Tourism 

September  27,  1994 

Today,  the  Subcommittee  will  hear  from  a  wide  spectrum  of  witnesses 
on  the  impact  and  fairness  of  giving  states  the  power  to  collect 
from  mail  order  catalog  firms  the  sales  taxes  incurred  from 
purchases  made  by  out-of-state  mail  order  companies. 

The  Subcommittee  enters  this  hearing  with  an  open  mind  but  aware  of 
a  number  of  concerns  that  have  been  raised  by  the  small  business 
community  in  a  number  of  areas 

Currently,  mail  order  sellers  are  exempt  from  collecting  state 
sales  taxes  as  a  result  of  two  Supreme  Court  decisions.  In  1967, 
the  Court  in  National  Bellas  Hess  v.  Illinois  Department  of  Revenue 
held  that  out-of-state  mail  order  firms  and  other  direct  sellers, 
who  have  no  physical  presence  in  a  state,  are  under  no  obligaticfn 
to  collect  and  remit  state  sales  and  use  taxes,  even  if  they  do 
business  in  a  state.  In  1992,  the  Court  reaffirmed  the  1967 
decision  but  held  that  Congress  may  use  its  interstate  commerce 
powers  to  uphold  state  collection  requirements.  Legislation  is 
pending  in  the  Senate  which  would  mandate  out-of-state  companies  to 
collect  sales  taxes  for  goods  delivered  across  state  lines. 

The  first  panel  of  small  businesses  will  present  their  views  to  the 
Subcommittee  describing  the  price  disadvantage  they  face  when 
competing  with  mail  order  companies.  Both  small  businesses  and 
catalog  firms  sell  the  same  quality  products.  However,  a  consumer 
can  go  down  the  street  to  their  local  computer  store,  price  a 
system,  and  compare  it  with  the  same  system  in  a  catalog.  On  most 
occasions,  the  local  retailer,  who  must  collect  the  sales  tax,  will 
be  at  a  competitive  disadvantage  to  the  mail  order  company  who  will 
not  collect  the  tax. 

The  second  panel,  consisting  of  public  officials,  will  enlighten 
the  Subcommittee  on  the  potential  revenue  loss  for  local 
governments  and  the  public  educational  system.  Two  reports  have 
been  prepared  to  estimate  the  revenue  loss  from  exempting  mail 
order  companies  from  collecting  sales  taxes.  The  Advisory 
Commission  on  Intergovernment  Relations  estimates  that  the  revenue 
loss  is  around  $3  billion  a  year.  The  Nathan  Associates,  on  behalf 
of  the  Direct  Marketing  Association,  concluded  that  the  amount  of 
uncollected  sales  tax  on  interstate  mail  order  sales  was  $1.38 
billion.  Whichever  figure  you  belief,  it  is  a  substantial  amount  of 
money. 

And  finally,  the  third  panel  will  consist  of  witnesses  from  the 
mail  order  industry. 

I  welcome  everyone  and  look  forward  to  receiving  their  remarks. 
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Opening  Statement  of 

Earl  F.  Hilliard 

Member  of  Congress 

before  the 

Subcommittee  on  Procurement,  Taxation,  and  Tourism 

September  27,  1994 


Mail  order  sales  especially  affect  rural  areas  such  as  the  Seventh  Congressional  District  of 
Alabama.   Since  rural  communities  have  a  limited  selection  of  available  products  within  their 
neighborhoods,  they  use  mail  order  outlets  to  purchase  those  items  not  available  locally.  Further, 
those  localities  tend  to  be  poorer  than  the  average,  and  they  tend  to  provide  fewer  social  services. 
Also  they  have  a  less  extensive  infrastructure,  such  as  roads,  and  are  often  in  great  need  of 
revenue  for  government  on  every  level. 

In  addition,  local  businesses  are  penalized  when  they  are  required  to  collect  such  taxes. 
Their  prices  have  to  be  higher  than  those  of  the  mail  order  firms.  This  allows  a  competitive 
advantage  to  mail  order  firms,  which  not  only  can  charge  lower  prices,  but  can  sell  to  a  broader 
consumer  base  in  interstate  commerce.  This  helps  to  lower  costs  even  more  by  the  volume  of 
their  sales.  With  the  simplicity  of  computerization  available  today,  I  believe  that  there  is  no  excuse 
for  this  unfair  competition  against  local  businesses. 

It  is  fortunate  that  this  is  one  of  those  moments  when  technology  seems  to  be  in  step  with 
the  needs  of  America.  We  are  no  longer  in  the  "pencil  and  paper"  era  Now,  a  computer  can 
easily  use  a  data  base  that  contains  all  of  the  necessary  tax  information.  That  data  base  could 
logically  be  maintained  by  the  government,  possibly  by  the  U.S.  Department  of  Commerce. 
Programs  can  be  written  easily  that  can  calculate  the  exact  taxes  required  for  a  locality  when  an 
address  is  entered.  That  specific  information  can  automatically  be  placed  into  particular  databases 
for  each  tax-receiving  municipality,  county,  and  state.  The  computers  of  today  can  then  compute 
the  totals  and  automatically  cut  a  check  for  the  taxes  collected.  Indeed,  all  the  bookkeeping 
needed  can  be  done  by  a  well-programmed  computer 

Because  of  the  efficiency  of  computer  technology,  I  have  trouble  accepting  the  arguments 
fi-om  the  "pencil  and  paper"  era  that  it  is  too  difficult  for  the  companies  to  process  the  required 
revenues.  It  appears  that  the  companies  in  the  mail  order  business  are  really  competing  unfairly 
and  have  no  excuse  for  continuing  to  avoid  collecting  the  taxes  for  the  various  jurisdictions. 
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Mr.  Chairman  and  Members  of  the  Committee: 

My  name  is  Joe  Bookwalter.  For  the  past  nine  years,  I  have 
been  President  and  co-owner  of  Baker  Appliance  &  Video,  Inc.,  a  41- 
year-old  business  headquartered  in  Carson  City,  Nevada.  In 
addition  to  our  Carson  City  location,  we  have  three  other  stores, 
in  Reno,  Fallon  and  Minden. 

We  currently  have  47  employees. 

Major  home  appliances  —  "white  goods"  such  as  refrigerators, 
freezers,  ranges,  and  the  like  —  account  for  about  70%  of  our 
sales  volume.  The  other  30%  is  attributable  to  consumer 
electronics  products,  such  as  TV  sets,  stereo  equipment  and  video 
cameras  and  recorders. 

In  addition  to  operating  my  company,  I've  been  an  active 
member  of  my  industry's  national  trade  association,  the  North 
American  Retail  Dealers  Association.  I  currently  serve  on  NARDA's 
Board  of  Directors  and  am  Vice  President  of  the  Association. 

I'm  here  this  afternoon  to  urge  your  support  for  legislation 
such  as  the  Tax  Fairness  for  Main  Street  Business  Act  (S.1825) 
which  would  enable  me  to  compete  fairly  with  out-of-state  companies 
that  take  advantage  of  a  "loophole"  in  current  sales  tax  collection 
laws. 

My  business  has  survived  for  more  than  40  years  by  providing 
exceptional  service  and  knowledgeable  sales  consultants.  But  the 
proliferation  of  mail-order  catalogs  and  toll-free  telephone 
numbers  in  my  industry  has  caused  a  very  evident  increase  in  the 
number  of  customers  who  use  our  store  and  its  trained  personnel  to 
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select  their  stereo  equipment,  video  cameras  and  recorders,  then 
buy  them  out  of  state.  The  fact  that  they  are  obligated  to  pay  a 
state  use  tax  on  their  purchase  just  doesn't  seem  to  sink  in. 
Then,  when  their  high-tech  equipment  requires  repair  or  adjustment, 
they  bring  it  to  our  full-scale  professional  service  department  and 
expect  warranty  repair,  which  we  are  obligated  by  agreement  to 
provide  by  many  of  our  manufacturer  suppliers.  Our  choice  is  to 
refuse  to  provide  the  service  and  eliminate  the  possibility  of 
future  sales  to  this  customer,  or  to  "cheerfully"  provide  the 
service  at  our  expense. 

The  interstate  sales  tax  "loophole"  also  hurts  our  appliance 
business  as  well.  Our  stores  are  located  near  Lake  Tahoe,  where 
it's  not  uncommon  for  home  builders  to  spend  $25,000  or  more  for 
kitchens  in  their  new  construction  or  major  remodeling  projects. 
The  appliance  share  of  that  expenditure  represents  a  major  piece  of 
business  for  our  store  —  if  we  weren't  competing  with  suppliers 
across  the  border  in  neighboring  California. 

I  know  of  many  home  builders  who  regularly  purchase  kitchen 
appliances  from  suppliers  in  the  San  Francisco  Bay  area.  These 
appliances  are  sent  via  common  carrier  to  Nevada,  so  that  the 
seller  does  not  have  to  collect  our  state's  sales  tax,  which  ranges 
between  6-1/2-7%.  Even  though  the  contractors  are  obligated  to  pay 
our  state's  use  tax  on  their  purchases  because  they  do  not  qualify 
as  resellers  under  our  state's  law,  they  rarely  do  so.   Our  state 
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loses  revenue  and  I've  lost  a  major  sale.  We  have  no  problem 
competing  on  price,  the  "tie  breaker"  is  the  out-of-state  seller's 
7%  sales  tax  "advantage." 

Because  one  of  our  stores  is  only  18  miles  from  the  California 
border,  someone  might  argue  that  we  can  take  advantage  of  the  same 
tax  collection  exemption  afforded  out-of-state  competitors.  But  we 
can't.  We  do  a  substantial  amount  of  business  in  California,  we're 
registered  to  collect  that  state's  sales  tax,  and  we  do  collect 
California  tax  on  our  deliveries  into  the  state. 

This,  then,  is  the  trend:  to  leave  out  of  the  sales  "loop"  the 
Main  Street  merchant  who  supports  a  manufacturer  by  investing  in 
his  products.  The  merchant  displays  products  in  a  retail  store, 
with  all  the  accompanying  costs,  attracts  potential  end  users  by 
expensive  advertising,  demonstrates  products  to  the  retail  buyer, 
sometimes  haggles  over  price,  arranges  the  financing  (often  having 
to  provide  it  himself) ,  provides  costly,  highly-skilled  service 
(usually  at  a  loss) ,  and  absorbs  the  losses  from  the  uncollectible 
accounts. 

As  a  Main  Street  retailer,  I  am  further  placed  at  a 
disadvantage  by  being  required  to  collect  state  and  sometimes  local 
sales  taxes  while  my  out-of-state  competitor  has  no  such 
responsibility. 

I  know  from  that  this  problem  is  not  limited  to  the  appliance 
and  electronics  business.  I  submit  to  you  that  this  unfair 
competition  is  a  problem  for  all  retailers  and  that  it  will  become 
even  more  of  a  problem  in  the  future  with  the  growth  of  the  so- 
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called   information   superhighway   and   the   increasing   use   of 
television  and  computer  networks  to  sell  merchandise. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  come  to 
Washington  to  explain  to  you  and  members  of  this  Subcommittee  first 
hand  a  problem  which  confronts  retailers  like  myself  every  day  of 
the  year.  I  strongly  urge  the  Congress  to  pass  the  Tax  Fairness 
for  Main  Street  Business  Act  because  it  will  remove  an  unfair 
advantage  that  my  out-of-state  competitors  now  enjoy  and  will 
enable  me  to  compete  on  a  more  equal  footing  with  these  companies, 
which  are  threatening  the  very  existence  of  small  businesses  like 
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I.  INTRODUCTION 

My  name  is  Raymond  Byers.   I  am  pleased  to  be  here  today  and  I  appreciate  the 
opportunity  to  testify  about  the  need  for  legislation  that  would  close  a  gaping 
loophole  in  our  tax  laws  and  prove  to  be  an  enormous  benefit  to  our  nation's  school 
children. 

I  have  been  an  elected  member  of  the  Novi  Commuruty  School's  Board  of  Education 
for  9  years.  I  am  here  today  on  behalf  of  the  National  School  Boards  Association 
(NSBA),  the  Michigan  Association  of  School  Boards  (MASB),  the  Novi  Community 
School  Board  and  the  over  95,000  local  school  board  members  responsible  for 
governing  local  public  school  districts  across  the  nation.  This  statement  also  has  been 
endorsed  by  the  National  Education  Association,  which  represents  over  2.2  million 
public  school  teachers,  education  support  persoru\el  and  higher  education  faculty,  as 
well  as  by  the  American  Association  of  School  Administrators. 

II.  PUBLIC  SCHOOLS  RELY  ON  STATE  AND  LOCAL  TAX  REVENUE 

I  am  here  to  discuss  an  inequity  in  our  tax  laws.  It's  one  that  can  easily  be  remedied, 
and  one  that  -  once  corrected  -  will  send  an  estimated  $3.9  billion  into  the  state  and 
local  funding  stream.  The  relative  health  of  the  revenue  stream  at  the  state  and  local 
level  has  a  considerable  impact  on  the  ability  of  public  schools  to  deliver  quality 
educah'on.   Public  school  districts  obtain  over  90%  of  their  budget  from  state  and 
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local  governments.   In  fact,  in  the  1990-91  school  year,  48.3%  of  the  revenue  used  to 
run  our  scliools  canie  from  state  governments,  44.57o  was  provided  at  the  local  level 
and  the  remaining  6.2%  was  provided  by  the  federal  government.   Clearly,  an 
additioi\al  $3.9  billion  in  tax  revenue  collected  at  the  state  and  local  level  will  have  a 
large  impact  on  the  public  school  system.  Today  I  would  like  to  discuss  the  problem 
that  a  bill  like  S.1825,  Tax  Fairness  for  Main  Street  Business  Act  of  1994  would 
remedy,  and  then  describe  the  ways  in  which  such  legislation  would  have  a  large 
impact  on  our  public  school  system. 

in.       THE  CURRENT  PROBLEM 

Currently,  out-of-state  mail-order  businesses  may  owe  sales  and  use  taxes,  but,  oddly, 
they  are  not  required  to  pay  them.  This  situation  resulted  from  a  1967  United  States 
Supreme  Court  decision  in  National  Bellas  Hess,  Inc.  v.  Department  of  Revenue  of  Illinois. 
In  ti\at  case,  the  Supreme  Court  held  that  an  out-of-state  mail-order  company  did  not 
have  enough  direct  connection  or  "nexus"  to  be  absolutely  required  to  pay  the  sales 
and  use  taxes  it  owed.  They  also  claimed  that  such  a  requirement  would  burden 
interstate  commerce. 

In  1992,  the  Supreme  Court  moderated  its  stance  in  Quill  Corporation  v.  North  Dakota. 
That  case  held  that  the  "nexus  argument"  no  longer  was  viable,  but  maintained  that 
states  are  still  prohibited  from  requiring  out-of-state  mail-order  companies  to  remit 
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state  and  local  taxes.  With  the  tax  collection  ban  still  in  place,  though,  the  Court 
recognized  that  states  and  localities  have  a  huge  loss  of  revenue  and  local  businesses 
are  at  a  real  competitive  disadvantage  to  mail-order  finns.  The  Court  decided  that 
this  is  a  matter  rightly  resolved  by  Congress. 

IV.  THE  SOLUTION!  INTRODUCE  AND  PASS  THE  LEGISLATION  THAT 
ALLOWS  FOR  MAIL  ORDER  SALES  TAX  COLLECTTON 

I  believe  that,  in  the  Tax  Fairness  Act,  the  Senate  has  tried  and  Congress  has  found  a 
solution.   The  Senate  legislation  permits  the  collection  of  state  and  local  taxes  owed 
by  out-of-state  mail-order  firms.  It  puts  an  end  to  the  significant  revenue  loss  now 
suffered  by  state  and  local  governments  and  gives  local  businesses  a  more  level 
playing  field.  The  Tax  Fairness  Act  is  qmte  moderate  in  its  approach.  It  exempts 
any  mail-order  company  that  has  less  than  $3  million  dollars  in  sales  when  its  sales 
in  the  state  are  less  than  5100,000.  It  also  requires  states  to  provide  access  to 
information  and  forms  to  facilitate  the  process  of  remitting  the  taxes.  Let  mo 
emphasize  one  key  fact  -  S.  1825  is  not  a  bill  vyhich  increases  taxes  -  it  simply 
provides  the  authority  for  state  and  local  government  to  collect  taxes  already  owed. 

V.  TAX  FAIRNESS  BENEFITS  ALL  SCHOOLS 

Now  I'd  like  to  tell  you  how  this  bill  would  help  school  childrer^  This  cormection 
becomes  clear  when  we  examine  the  major  sources  of  revenue  for  states  and  localities 
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to  fund  schools.  For  states,  most  school  hinding  comes  from  general  revenues.  In 
1990,  32%  of  states'  revenues  came  from  personal  income  tax  and  a  full  33.2%  came 
from  the  general  sales  tax.   Locally,  property  tax  is  the  typically  main  source  of  tax 
revenue  with  other  taxes  such  as  sales  and  income  taxes  also  in  the  mix.   However, 
in  Michigan,  we  have  just  enacted  a  dramatic  shift  away  from  the  property  tax  to 
using  the  sales  tax  for  funding  our  public  schools.   Undoubtedly,  then,  the  infusion  of 
S3.9  billion  in  sales  and  use  taxes  will  make  a  significant  contribution  to  the  pool  of 
funds  available  for  education. 

VI.    SCHOOLS  PROSPER  WHEN  STATE  AND  LOCAL  GOVERNMENTS 
PROSPER 

There  are  three  levels  of  impact  that  will  be  felt  by  public  schools  if  this  bill  becomes 
law.  First,  every  school  district  in  the  country  stands  to  benefit  from  the  boost  to  the 
fiscal  health  of  state  and  local  governments.  And  in  recent  years,  we  have  seen  state 
and  local  governments  struggle  to  maintain  fiscal  strength.  Shrinking  budgets  and 
dimiiushing  property  values  have  meant  hard  choices. 

State  and  local  policy-makers  recognize  that  their  decisions  literally  determine  what 
resources  will  or  won't  come  into  our  school  children's  hands.   Do  we  fund  that 
hospital  wing  or  develop  that  high  school  science  program?  These  are  real  problems. 
A  recent  study  analyzing  school  facilities  found  that  fully  74%  of  our  nation's  schools 
need  to  be  replaced  or  extensively  modernized  in  order  to  be  appropriate  learning 
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environments.  As  lawmakers,  you  understand  all  too  well  these  dilemmas  and  as  a 
school  board  member,  I  am  on  the  front  lines  of  those  impossible  decisions.  The  $3.9 
billion  that  the  collection  of  mail  order  sales  taxes  would  bring  to  state  and  local 
governments  will  help  those  governments  out  of  this  fiscal  bind.  Many  states  will 
have  a  little  more  freedom  in  making  those  tough  chokp-s  and  wiU  be  able  to  more 
fully  invest  in  the  future  of  our  school  children- 
Schools  also  will  benefit  generally  from  the  equity  put  back  into  local  business.  Local 
small  businesses  no  longer  will  be  in  competition  with  an  out-of-state  mail  order 
goliath  witlx  a  tax  break.  They  will  have  a  fighting  chance  to  prosper  and  tl^ir 
prosperity  will  be  felt  in  the  community,  in  the  property  values,  in  the  tax  base  and, 
therefore,  in  the  schools. 

Vn.  BELLAS  HESS  LAWS  IN  THE  STATES 

There  is  a  second  level  of  impact  on  schools  that  the  collection  of  mail  order  sales 
taxes  will  bring.   There  are  several  states,  including  my  home  state  of  Michigan,  in 
which  education  stands  to  get  a  direct  boost  from  this  bUl.  Those  states  have  decided 
to  dedicate  to  education  all  or  most  of  the  new  revenues  raised  from  collecting  mail- 
order taxes  after  this  federal  loophole  is  closed.    In  Michigan,  for  instance,  60%  of 
the  first  4%  and  100%  of  the  next  2%  in  mail-order  sales  taxes  will  go  to  school*.  The 
Michigan  School  Boards  Association  estimates  that,  once  the  Tax  Fairness  Act  goes 
into  effect,  $60  million  new  dollars  will  go  to  Michigan  schools.     The  only 
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impediment  to  bringing  these  much-needed  hands  directly  to  schools  Is  inaction  by 
Congress. 

Vin.         SALES  TAXES  THAT  FUND  EDUCATION 

Finally,  there  are  at  least  ten  states  that  have  earmarked  all  or  a  portion  of  their 
^enercil  sales  tax  revenue  for  education.  In  those  states,  of  which  Michigan  is  one, 
the  taxes  collected  as  a  result  of  the  mail  order  sales  tax  legislation  will  have  a  direct 
benefit  to  schools.  Those  new  taxes  will  increase  the  pot  of  money  that  already  has 
betai  dedicated  to  education.  It  is  worth  noting  that  while  earmarking  a  variety  of 
revenue  streams  is  a  widespread  phenomena,  the  sales  tax  has  been  by  far  the  most 
popular  revenue  source  to  earmark  for  education.  That  makes  legislation  like  this 
even  more  critical  for  schoob. 

Several  states  have  a  particularly  high  reliance  on  sales  taxes  to  fund  their  education 
programs.  In  South  Dakota,  56.8%  of  their  local  contribution  to  the  education  budget 
comes  from  local  sales  taxes.  In  Louisiana,  the  sales  tax  provides  55.1%  of  the  state 
share.  In  Michigan,  37%  of  school  funding  is  from  sales  revenues.  While  not  as  large 
as  other  states,  it  is  the  highest  single  source  of  revenue  for  schools  in  Michigan. 
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IX.    CQNCLiiSION 

In  conclusion,  Mr.  Chairman,  NSBA  and  the  Michigan  Association  of  School  Boards, 
along  with  the  National  Education  Association  (NBA)  and  the  American  Association 
of  School  Admirustrators  (AASA),  urge  the  Committee  to  support  public  education 
by  introducing  and  passing  legislation  that  allows  states  to  collect  mail  orders  sales 
taxes.  This  legislation  is  of  paramount  importance  to  our  nation's  school  children 
and  will  provide  critical  dollars  for  state  and  local  goveriunents  to  invest  in 
education.  NSBA,  NEA  and  AASA  wo\ild  be  happy  to  assist  the  Committee  as  you 
address  this  issue. 

On  behalf  of  the  Novi  Commimity  Schools,  MSBA,  NSBA,  NEA  and  AASA,  I  thai^ 
you  again  for  the  opportimity  to  testify  before  the  Committee. 


55 


TESTIMONY 

OF  RUSSELL  COHEN 

ON  BEHALF  OF 

JEWELERS  OF  AMERICA 

BEFORE  THE 

HOUSE  SMALL  BUSINESS  SUBCOMMITTEE 

ON  PROCUREMENT,  TAXATION,  AND  TOURISM 

SEPTEMBER  27,  1994 


56 

Mr.  Chairman  emd  Members  of  the  Comnittee: 
INTRODUCTION 

I  am  Russell  Cohen,  Chadrman  and  CEO  of  Cairlyle  &  Co.  Jewelers.    We 
operate  82  stores  in  eleven  states  including  retail  locations  in  states 
represented  by  four  members  of  this  subcomnittee .   We  cure  headqueirtered  in 
Greensboro,  North  Ceurolina. 

We  are  a  privately  held  compeiny,  begun  72  yeaurs  ago  by  my  grandfather 
who  opened  our  first  retail  store  in  Greensboro.   We  now  operate  under  the 
trade  names  of  Ceirlyle  S  Co. ,  Jewel  Box  and  J.E.  Caldwell  i  Co.    At  our  peak 
employment  period,  during  the  holiday  seaspn,  we  have  875  employees. 

I  appecu:  today  on  behalf  of  the  Jewelers  of  America  ( JA) ,  a  reteiil  trade 
association  coirprised  of  over  10,000  retetil  jewelry  store  members 
representing  17,000  outlets  operating  in  all  50  states.    I  am  the  former 
Cheiirman  of  the  JA  Government  Affairs  Ccmmittee  and  served  on  the  Board  of 
Directors'  Executive  Committee.    JA  is  an  active  member  of  the  Coalition  For 
Fciir  Collection  of  Interstate  Sales  Taxes\  which  has  endorsed  this 
testimony . 

The  Jewelers  of  America  strongly  supports  Senator  Dale  Bumpers ' 
legislation,  S.  1825,  and  welcones  this  opportunity  to  explain  why. 
It  is  based  upon  two  foundations:    fedmess  eind  the  vitality  of  local 
communities.    This  legislation,  if  enacted,  would  contribute  to  both  of 
these  goals  in  a  meaningful  way , 

As  a  matter  of  public  policy.  Congress  should  do  all  in  its  power  to 
encourage  local  businesses,  local  employment  opportunities,  cind  the  well- 
being  of  local  cCTtmunities . 


'The  Coalition  for  Fair  Collection  of  Interstate  Sales  Taxes 
is  an  ad  hoc  coalition  comprised  of  national,  state  and  local 
business  trade  associations  and  thousands  of  individual  businesses 
across  the  country.  While  the  Coalitions  is  comprised  only  of 
business  members,  it  is  working  closely  with  a  variety  of  other 
organizations  to  pass  legislation  requiring  interstate  sellers  to 
collect  state  and  local  sales  taxes.  Some  of  the  organizations 
working  in  cooperation  with  the  Coalition  include:  American 
Federation  of  State,  County  and  Municipal  Employees;  Federation  of 
Tax  Administrators;  Government  Finance  Officers  Association; 
Multistate  Tax  Commission;  National  Association  of  Counties; 
National  League  of  Cities;  National  School  Boards  Association;  and 
United   States  Conference  of  Mayors. 
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FAIRNESS  IS  AT  THE  HEART  OF  THE  PROPOSAL 

When  the  Supreme  Court  decided  the  Quill  Case,  it  threw  down  the 
gauntlet  to  the  Congress:  "Congress  is  now  free  to  decide  vrtiere,  when,  and 
to  what  extent  the  states  may  burden  interstate  mail-order  concerns  with  a 
duty  to  collect  use  taxes. "  As  we  see  it,  S.  1825  is  a  response  to  that 
Supreme  Court  statement  and  is  all  about  fairness  to  local  reteiilers  amd  to 
state  euid  local  governments,  who  would  be  permitted  to  efficiently  collect 
taxes  that  are  legally  owed  before  they  eure  forced  to  rcd.se  additional  taxes 
or  curtail  vital  programs  to  make  up  for  these  lost  revenues. 

When  re-examining  the  doctrine  of  the  Bellas  Hess  case  ruling  in  1992, 
Justice  Byron  White  questioned  the  "rationality  of  perpetuating  a  rule  that 
creates  em  interstate  tax  shelter  for  one  form  of  business  -  meiil-order 
sellers  -  but  no  counterveiiling  advantage  for  its  ccaipetitors . "  In  similar 
fashion,  when  introducing  S.  1825,  Senator  Bunpers  stated,  "I  have  done  my  » 
very  best  to  level  the  playing  field  for  Main  Street  America.  I  have  done  my 
very  best  to  keep  f  aiith  with  the  States ,  on  whcan  we  continue  to  impose 
mandates  at  the  Federal  level  without  giving  them  the  money  to  fulfill  those 
mcindates . " 

SOME  ILLUSTRATIONS  OF  UNFAIRNESS  TO  RETAIL  JEWELERS 

Here  are  sane  examples  of  how  sc«ne  local  retail  jewelers  are  being  hurt 
today  by  the  failure  to  legislatively  repeal  the  Bellas  Hess  case  ruling. 

Fine  watches  eure  an  iirportant  peurt  of  reteiil  jewelry  merchandising.  The 
average  Rolex  watch  sale  in  our  business  is  around  $4,200.  One  of  the 
nation's  largest  retadl  jewelry  stores  frequently  tcikes  out  full  page  ads  in 
the  national  edition  of  the  New  York  Times  advertising  many  fine  watch  lines 
like  Rolex.  If  a  North  Carolina  resident  orders  by  med.1  or  over  the  phone,  he 
or  she  does  not  pay  the  six  percent  North  Carolina  sales  tax.  It  is  a 
significant  advantage,  even  though  we  match  the  New  York  selling  price,  we 
lose  the  sale. 

Under  North  Carolina  law,  a  North  Ceurolina  resident  is  obligated  to  pay 
a  use  teuc  on  out-of-state  purchases,  but  the  siirple  fact  is  that  enforcement 
of  the  use  tax  payment  is  ineffective.  The  bottcm  line  is  our  firm  loses  a 
sale.  North  Ceurtalina  loses  the  sales  taxes  that  would  have  collected,  and 
the  state  never  receives  the  use  tax.  Thus,  North  Ceurolina  businesses  and 
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the  state  are  losers.  Meanwhile,  if  payment  is  not  made  on  that  sade,  the 
New  York  firm  or  a  credit  Ceird  cxmipany  will  use  our  North  Carolina  court 
system  to  collect  the  debt.  If  there  is  a  warranty  conpladnt,  our  State 
Attorney  General's  office  will  investigate,  but  these  state  services  will  be 
subsidized  by  businesses  like  mine  that  collect  sales  teuces,  while  the 
out-of-state  cc«ipany  has  a  "free  ride. "  To  continue  this  policy  siirply 
mcikes  no  sense,  amd  that  is  why  we  need  S.  1825  or  a  bill  like  it,  to  correct 
this  inequity. 

In  our  industry,  we  are  especially  vulnereible  to  mad.1  order  sales  of 
branded  items  over  $500  in  value.  Such  world  renown  items  made  by  LaLique 
and  Steuben  come  to  mind  as  merchandise  that  could  be  easily  ordered  by  mail 
or  over  the  phone .  Why  would  the  customer  choose  to  pay  the  sales  tax  if  that 
customer  knew  the  equivalent  use  taxes  on  mail  order  sales  cein  be  ignored 
with  impunity.  In  some  of  our  stores  we  have  a  boutique  featuring  products 
of  one  well-known  "name  brand"  retailer.  Our  enployees  have  assisted 
custcaners  with  gift  selections  only  to  have  the  customer  walk  away  and  order 
the  merchemdise  directly  frcro  the  New  York  headquarters  of  the  "name  brand" 
retailer.  Thus,  when  we  lose  a  sale  to  a  customer  to  avoid  the  payment  of 
taxes,  we  lose,  cind  North  Ccurolina  loses. 

I  have  hecird  it  said  that  for  those  who  use  medl  order,  it  is  the 
convenience  and  not  the  tax  savings  that  matter.  Based  upon  our  experience 
in  the  greater  Philadelphia  eurea  where  our  J.E.  Caldwell  &  Co.  store  is 
centered,  I  cein  categorically  say  that  in  the  case  of  retedl  jewelry  sales, 
taxes  do  matter.  On  countless  occasions,  too  many  to  enumerate,  our 
Philadelphia  stores'  clientele  will  do  their  "shopping"  at  our  stores  in 
that  city  cmd  then  drive  to  our  Wilmington,  Delaware  store  where  there  is  no 
state  sales  teix  to  do  their  buying. 

S.  1825  IS  A  BALANCED  BILL 

Let  us  be  clear  that  notwithstanding  the  smokescreen  being  set  up  by 
direct  msirketing  ccaipcinies  and  their  national  associations,  S.  1825  is  not  a 
new  tax.    There  are  five  states  in  which  there  is  no  sales  tax  and  there  is  no 
likelihood  they  would  consider  one  if  S.  1825  were  enacted.  Thus,  it  is  in  no 
way  a  new  tax. 

We  believe  S.  1825  has  been  constructed  so  as  to  ensure  there  is  no  undue 
burden  on  businesses  generally,  amd  small  business  in  peurticuleu:.  Four 
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provisions,  especially,  come  to  mind  that  demonstrate  the  even-handedness 
of  the  legislation: 

1 )  The  de  minimis  exception  in  Section  3  offers  a  meaningful  small 
business  threshold.  As  a  result,  it  is  estimated  this  threshold  has 
effectively  excluded  93  percent  of  all  mail  order  ccxtpanies.  Thus,  the 
firms  that  would  be  covered  are  substantial  ones,  and  have  the  coirputer 
capability  to  make  conplicince  a  relatively  ecisy  matter. 

2 )  Direct  mcurketing  proponents  erroneously  assert  that  a  firm  would  be 
remitting  to  6,100  local  jurisdictions.  In  S.  1825,  there  is  an  option  to 
choose  a  so-called  "in  lieu"  fee  (Section  4(b)(2)(B)  and  (3))  which  makes  a 
single-rate  option  available  to  every  customer. 

3)  Minimizes  paperwork  by  calling  for  queurterly  filing  (Section  8) . 

4)  Mandatory  toll-free  consumer  hot  lines  are  required  to  be 
established  to  provide  information,  as  a  pre-condition  to  collect  state  or 
local  taxes. 

INTERACTIVE  SALES 

As  we  enter  an  interactive  television  era  when  conventioned 
merchandising  will  be  turned  upside  down  by  TV  shopping  networks.  Congress 
should  be  thinking  about  changing  the  climate  to  allow  states  to  make  a 
demand  on  out-of-state  firms  to  remit  a  use  tax  on  these  sedes .  Otherwise , 
Congress  by  its  inaction  will  continue  the  inherently  unf  eiir  systen  that 
places  "Main  Street"  firms  at  a  conpetitive  disadvantage. 

I  note  this  quote  fron  a  recent  article  (Mcurch,  1994)  in  the  New  York 
Times;  "Industry  executives  predict  that  hcane  shopping,  already  ringing  up 
$3  billion  a  yeeu:  in  sales,  could  soar  to  $25  billion  a  year  by  the  end  of  the 
decade. .  .home  shopping  is  likely  to  be  retailing 's  fastest-growing  sector 
for  the  next  several  years. "  The  Managing  Director  of  the  Yankelovich 
Pcirtners  of  Westport,  Connecticut,  predicts  that  40  percent  of  American 
households  will  have  tried  hone  shopping  by  the  end  of  1996,  coitpared  with 
only  ten  percent  today. 

I  am  happy  to  share  this  panel  presentation  with  a  representative  of  the 
Home  Shopping  Network,  Inc.  to  acknowledge  that  they  do  collect  teuces  frcan 
their  customers  and  remit  the  proceeds  to  appropriate  state  and  local 
agencies.  If  this  corpciny  Cein  do  it,  so  should  others  v^o  meet  the  sfd.es 
volume  criteria  in  S.  1825. 
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CONCLUSION 

Speeiking  for  the  Jewelers  of  America,  we  appreciate  this  opportunity  to 
appear  on  this  most  iirporteint  issue.  We  concede  that  the  direct  marketing 
industry  has  an  enormous  grass  roots  advcintage  with  its  well-established 
comrainications  network,  but  we  are  ccatitiitted  to  the  task  of  winning  approved, 
of  S.  1825.  Mr.  Chednnan,  we  appreciate  your  joining  Representative 
McCurdy' s  effort  to  put  the  provision  in  the  welfare  bill.  To  us,  it  makes 
sense  to  join  the  provisions  of  the  bill  with  any  legislation  that  mandates 
state  responsibilities. 

In  conclusion,  we  at  JA  appreciate  that  you  have  called  attention  to 
this  issue  at  this  heeuring.  We  believe  that  S.  1825  is  legislation  that 
America  needs,  emd  with  its  passage.  Congress  will  have  done  something  to 
insure  the  future  vitality  of  Main  Street  America.  S.  1825  does  indeed  level 
the  playing  field  without  harming  the  mail  order  businesses  of  this  country. 
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Good  afternoon,  Mr.  Chairman,  my  name  is  Bob  Levering,  I  am  Senior  Vice 
President  for  Catalog  Issues  with  the  Direct  Marketing  Association.  The  Direct 
Marketing  Association  (DMA),  with  offices  in  New  York  City  and  Washington,  D.C.,  is  a 
national  trade  association  representing  over  3,000  domestic  companies  and  organizations 
that  market  products  and  services  through  the  mail,  electronic  and  print  media,  and 
through  telemarketing. 

We  understand  that  the  purpose  of  this  hearing  is  to  gather  information  on  the 
issue  of  whether  Congress  should  grant  states  the  authority  to  impose  tax  collection 
duties  on  businesses  not  located   within  their  borders.   DMA  is  strongly  opposed  to 
federal  use  tax  legislation  because  of  the  burdens  it  would  place  on  thousands  of  direct 
marketing  companies  and  tens  of  millions  of  mail  order  shoppers.   We  also  believe  that 
the  collateral  effects  of  this  legislation  would  be  harmful  to  American  society  and  the 
American  economy.   We  are,  therefore,  happy  to  cooperate  with  this  subcommittee  in  its 
fact-finding  mission  so  that  Congress  will  have  a  clear  and  complete  picture  of  the 
consequences  of  legislation  in  this  area. 

The  U.S.  Supreme  Court  has  ruled  a  number  of  times,  most  recently  in  1992  in 
Quill  V.  North  Dakota  Department  of  Revenue,  that  absent  Congressional  authorization 
states  may  not  impose  tax  collecting  duties  on  out-of-state  businesses.   After  examining 
the  requirements  of  collecting  taxes  from  customers  in  other  taxing  jurisdictions,  the 
Supreme  Court  found  that  these  requirements  would  place  an  undue  burden  on 
interstate  commerce  in  violation  of  the  Commerce  Clause  of  the  U.S.  Constitution. 
Since  it  is  a  Commerce  Clause  matter,  the  Court  noted  that  "no  matter  how  we  evaluate 
the  burdens  that  use  taxes  impose  on  interstate  commerce,  Congress  remains  free  to 
disagree  with  out  conclusions,   (citation  omitted)  ...  Accordingly,  Congress  is  now  free  to 
decide  whether,  when,  and  to  what  extent  States  may  burden  interstate  mail  order 
concerns  with  a  duty  to  collect  use  taxes."  Thus,  we  are  here  to  debate  not  whether 
Congress  has  the  authority  to  grant  states  this  power,  but  whether  it  is  good  policy  and  in 
the  national  interest. 


63 


Collection  Costs  are  Greater  for  National  Marketers 

The  linchpin  of  the  argument  for  federal  legislation  is  the  claim  that  it  is  "only 
fair"  for  mail  order  companies  to  collect  this  tax.   States  and  localities  need  the  revenue 
and  after  all  in-state  retailers  collect  the  tax.   Let's  "level  the  playing  field",  proponents 
say.  They  claim  that  it's  the  same  thing  for  direct  marketers  to  collect  state  use  taxes  as 
it  is  for  retailers  to  collect  state  sales  taxes.  This  is  simply  not  true.  The  cost  of 
collecting  taxes  through  the  mail  has  been  documented  to  be  on  average  14  cents  for 
every  dollar  of  tax  collected,  about  six  times  the  collection  cost  for  retailers.   And  here  is 
why. 

For  a  retail  store,  the  tax  is  determined  by  the  location  of  the  store.   All  of  the 
applicable  taxes  --  state,  city,  county,  transportation  district,  sewer  district,  water  district, 
etc.  --  are  added  together  to  produce  a  single  rate  which  is  programmed  into  the 
computers  and  cash  registers  and  everybody  pays  the  same  rate  on  the  same  list  of 
exempt  items. 

For  the  direct  marketer,  the  amount  of  tax  due  on  any  individual  sales  transaction 
is  determined  by  the  shipping  address.  That  is  to  say,  the  home  or  maybe  the  office,  or 
summer  residence  of  the  buyer  or  in  many  instances  the  address  of  a  gift  recipient. 
Forty-five  states  and  the  District  of  Columbia  have  sales  and  use  tax  laws  and  each  one 
of  them  has  a  different  schedule  of  exempt  items  and  each  of  them  treats  the  taxation  of 
shipping  and  handling  charges,  extended  warranties,  service  contracts,  etc.   In  addition, 
there  are  over  six  thousand  different  local  taxing  jurisdictions  that  have  their  own  rates 
on  top  of  the  state  rates. 

Thus,  if  you  own  a  store  and  you  have  half  a  million  customers,  you  still  collect 
only  one  tax  according  to  just  one  set  of  exemptions,  file  returns  with  only  one  state,  and 
are  subject  to  one  state  audit.   If,  on  the  other  hand,  you  own  a  mail  order  business  with 
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the  same  number  of  customers  and  this  federal  legislation  were  to  pass,  then  you  could 
easily  be  dealing  with  6,000  different  rates,  46  different  sets  of  rules  and  46  potential 
audits. 

Supporters  of  the  legislation  attempt  to  trivialize  these  collection  burdens  by 
pointing  to  computer  programs  that  greatly  assist  in  dealing  with  the  myriad  of  local 
rates.  These  programs  are  necessary  and  helpful  as  far  as  they  go.  They  are  also  very 
expensive,  and  since  there  are  hundreds  of  sales  and  use  tax  changes  every  month, 
companies  need  to  pay  on-going  fees  for  updated  information.    Most  importantly, 
computer  programs  do  not  solve  the  problems  of  dealing  with  different  schedules  of 
exempt  items,  nor  do  they  help  in  dealing  with  the  errors  that  result  from  millions  of 
customers  calculating  their  own  taxes  when  paying  by  check. 

Some  people  are  confused  by  the  fact  that  some  catalog  companies  are  already 
collecting  these  taxes.   Yes,  for  large  companies  with  a  reason  to  be  physically  located  in 
each  taxing  state  and  a  very  low  percentage  of  check-paying  customers,  it  is  possible. 
Burdensome,  but  possible. 

But  most  of  the  companies  in  our  industry  are  nothing  like  J.C.  Penney,  which  has 
a  tax  department,  fewer  than  1%  check-paying  customers,  and  $3  billion  in  annual  sales. 
In  fact,  more  than  half  of  the  companies  that  would  be  covered  by  the  current  federal 
legislation  are  over  200  times  smaller  than  J.C.  Penney  and  are  classified  as  small 
businesses.   For  these  companies  the  costs  of  maintaining  the  system  would  be  a  much 
greater  percentage  of  sales  revenue,  and  dealing  with  a  greater  number  of  check-paying 
customers  would  create  additional  costs  and  lost  sales. 

The  complexities  of  trying  to  collect  taxes  through  the  mail  would  mean  a 
decrease  in  sales  and  an  increase  in  costs  for  most  direct  marketing  companies.   In  short. 
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this  tax  proposal  would  not  level  the  playing  field  for  retailers,  it  would  level  the 
competition. 

Sales  Would  Be  Lost  Due  to  Added  Complexities 

For  larger  direct  marketers,  it  is  the  impact  on  their  customers  that  they  fear 
most:   not  the  impact  of  the  tax  itself,  but  the  complications  that  a  tax  schedule 
introduces  into  the  ordering  process.  Direct  marketing  is  a  business  built  on  providing 
convenience  to  customers.   When  asked  why  they  purchase  through  direct  marketing, 
customers  consistently  say:   convenience,  convenience,  convenience,  then  selection  of 
products  and  quality.   Companies  go  to  great  lengths  to  simplify  every  procedure. 

Even  the  appearance  of  complexity  can  depress  sales.   Last  year  Omaha  Steaks 
removed  two  lines  from  its  order  form  lines  that  were  not  for  customer  use  and  were  just 
cluttering  up  the  form  (making  it  appear  more  complex).  As  a  result  of  removing  those 
two  lines,  response  rates  jumped  almost  10  percent. 

For  check-paying  mail  order  customers,  use  tax  calculations  are  the  worst  kind  of 
complexity.   In  order  to  write  a  check  to  cover  the  correct  amount  due  on  a  mail  order 
purchase,  a  customer  must  know  the  applicable  tax  rate,  and  then  correctly  perform  the 
decimal  multiplication  problem  to  calculate  the  proper  amount  of  tax  due  (6.25%  times 
$38.95,  for  example).   Companies  know  from  experience  in  their  home  states  that  this 
process  produces  a  very  high  percentage  of  errors  and  underpayments.   Worse,  many 
customers  are  daunted  and  never  get  around  to  placing  the  order. 

Over  30%  of  the  100  million  Americans  who  shop  each  year  through  direct 
marketing,  pay  by  check;  and  our  companies  are  convinced  on  the  basis  of  their 
experience  with  complexities  in  the  ordering  process  that  if  they  are  required  to  collect 
taxes  under  the  current  system,  they  will  lose  large  numbers  of  those  sales. 
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Mail  Order  Companies  Receive  Fewer  Benefits  from  the  States  Where  They  Have  No 
Physical  Presence 


One  would  think  that  these  greater  burdens  would  be  justified  on  the  basis  of 
greater  benefits  --  but  just  the  opposite  is  true.   In-state  retailers  receive  many  tangible 
benefits  from  their  states:   police  and  fire  protection,  garbage  removal,  roads,  educated 
work  force,  etc.   When  trying  to  list  direct  benefits  to  the  out-of-state  marketers,  tax 
administrators  have  been  forced  to  make  far-fetched  arguments.  They  have  cited  the 
services  provided  by  in-state  banks  to  facilitate  customer  orders.  They  have  cited  the 
removal  of  discarded  catalogs  as  part  of  the  garbage  of  in-state  mail  order  customers. 
State  and  federal  courts  have  rejected  these  arguments. 

Thus,  the  fact  remains  that  this  legislation  stands  for  placing  greater  burdens  on 
interstate  marketers  in  return  for  fewer  benefits. 

In  Lieu  Provision  of  the  Senate  Bill  is  Onlv  a  Cosmetic  Simplication 

Opponents  of  this  legislation  have  long  recognized  that  the  burden  issue  is  key 
and  they  have  made  some  attempts  to  mitigate  those  burdens  by  relieving  marketers  and 
their  customers  of  the  responsibility  of  keeping  track  of  the  over  6,000  different  local  tax 
rates.  That  effort  failed  apparently  because  state  governments  could  not  devise  a  system 
for  sharing  their  tax  revenue  with  the  local  govenmients  that  would  satisfy  those  local 
goverimients.   What  we  are  left  with  is  a  compromise  between  state  and  local 
governments  which  satisfies  both  those  parties,  but  does  not  offer  any  tax  simplifications 
to  direct  marketers.   I  am  referring  to  the  "in  lieu"  provision  which  is  a  part  of  the 
Senate  bill  introduced  by  Senator  Dale  Bumpers. 
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The  "in  lieu"  provision  offers  direct  marketers  an  alternative  to  collecting  separate 
rates  for  thousands  of  different  local  jurisdictions.   However,  the  marketers  still  would  be 
required  to  collect  every  penny  of  local  tax.  The  alternative  is  to  charge  a  blended  rate 
in  every  state  that  has  multiple  tax  rates. 

This  would  result  in  charging  approximately  half  of  a  company's  customers  more 
tax  than  they  actually  owe  (and  the  other  half  less),  and  charging  all  of  them  a  tax  rate 
that  is  different  from  the  one  they  are  used  to  paying. 

There  are  a  number  of  problems  with  the  in  lieu  provision  but  the  biggest  one  is 
that  no  direct  marketer  can  afford  to  break  trust  with  its  customers  by  charging  half  of 
them  more  tax  than  they  actually  owe  in  order  to  reduce  the  company's  collection  costs. 
Thus,  the  industry  would  be  back  to  square  one  and  forced  to  collect  according  to  the 
6,000  plus  different  local  rates.   It  should  also  be  noted  that  the  in  lieu  provision  does 
not  even  attempt  to  address  50%  of  the  complexity  problems  having  to  do  with  multiple 
filings,  multiple  audits,  varying  exemption  schedules,  etc.,  nor  does  it  attempt  to  alleviate 
the  mail  order  problem  of  check-paying  customers  having  to  calculate  their  own  taxes. 

Economic  and  Social  Consequences  of  Federal  Use  Tax  Legislation 

The  consequences  of  imposing  high  collection  costs  on  this  industry  and 
introducing  complexities  into  the  ordering  process  would  fall  initially  on  direct  marketing 
companies  and  their  customers.   Many  marketers  would  be  squeezed  between  higher 
costs  and  diminished  sales.   Some  would  go  out  of  business.   Some  would  sell  out  to 
larger  companies.   Particularly  vulnerable  would  be  those  companies  just  above  the 
threshold  amount  in  the  $20  -  50  million/year  range  with  a  high  percentage  of  check- 
paying  customers.   Among  the  most  vulnerable  would  be  specialty  catalogers  with  narrow 
markets.  These  catalogers  would  be  sorely  missed  since  they  sell  unique  items  not 
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available  in  stores.   Those  are  the  direct  consequences.   Some  of  the  collateral 
consequences  would  be  as  follows: 

1.  Fewer  Jobs.   The  catalog  industry  alone  is  responsible  for  a  large  boost  to 
the  national  GDP,  creating  new  economic  activity  by  bringing  thousands  of 
new  and  different  products  within  reach  of  millions  of  consumers.   Direct 
marketing  is  responsible  for  over  5  million  American  jobs  and  is  comprised 
of  many  small  businesses  (marketers  and  suppliers)  ready  to  generate  more 
jobs.   Federal  use  tax  legislation  would  greatly  hamper  the  ability  of  the 
direct  marketing  industry  to  contribute  to  the  GDP  and  would  actually 
reduce  employment  in  the  industry. 

2.  Less  State  Tax  Revenue.   Ironically,  this  federal  measure  designed  to 
enable  states  to  collect  more  state  sales  tax  revenue  would  cut  into  other 
sources  of  state  revenue.   It  would  cut  into  the  taxable  income  and 
employment  of  direct  marketing  companies  as  well  as  the  supplier 
industries  such  as  transportation,  printing,  paper  manufacturing,  product 
manufacturing,  list  brokering,  telemarketing,  and  other  elements  of  the 
diverse  direct  marketing  industry. 

3.  Less  Federal  Tax  Revenue.  Federal  income  tax  revenue  would  be  affected 
in  the  same  way  as  state  income  tax  revenue  and  federal  receipts  would  be 
diminished  even  more  since  there  would  be  no  offsetting  sales  tax  gain.  In 
1989,  the  big  six  accounting  firm  of  Peat  Marwick  analyzed  the  impact  that 
federal  use  tax  legislation  would  have  on  federal  tax  receipts  using  the 
same  methodology  used  by  the  Joint  Committee  in  similar  cases.  The 
study  concluded  that  federal  receipts  would  be  reduced  by  20%  of  the  state 
taxes  collected.  Over  five  years  this  would  be  between  one  and  four  billion 
dollars  in  lost  federal  taxes. 
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Ceiling  on  Growth  of  Small  Direct  Marketing  Businesses.   It  has  been 
universally  recognized  that  any  legislation  in  this  area  must  have  a  di 
minimis  threshold  to  shield  truly  small  businesses  from  the  impact  of  the 
legislation.   But  a  threshold  merely  alters  the  problem.   It  does  not  solve  it. 
Whatever  the  threshold  it  would  act  as  a  growth  barrier  for  direct 
marketing  businesses  just  at  the  point  they  are  ready  to  contribute  the  most 
to  the  economy  and  job  creation. 

Hardship  for  Millions  of  Consumers.   Of  the  hundred  million  consumers 
who  purchase  through  direct  marketing  every  year,  a  significant  portion  of 
them  depend  upon  direct  marketing  for  products  which  are  necessary  to 
their  lifestyle.  This  includes  handicapped  and  elderly  consumers  as  well  as 
those  in  rural  areas.   Many  of  the  products  that  these  groups  depend  upon 
will  disappear  from  the  marketplace  if  the  burdens  of  federal  use  tax 
legislation  are  placed  upon  the  hundreds  of  mid-size  specialty  catalogers. 
Consumers  recognize  this  threat.   In  1989  Congress  received  over  half  a 
million  pieces  of  mail  from  mail  order  customers  opposing  federal 
legislation. 

Damaged  to  Unintended  Targets.   The  Bumpers  bill  would  cover  not  only 
hundreds  of  catalog  companies  --  including  many  nonprofit  organizations 
such  as  the  Smithsonian,  the  Metropolitan  Museum  of  Art,  the  National 
Wildlife  Federation,  American  Medical  Association,  and  the  Disabled 
American  Veterans  --  but  also  a  number  of  other  large  groups  of  national 
marketers.   Among  them  are  the  following: 

•  Book  and  magazine  publishers  and  university  presses. 

•  Small  manufacturing  companies  selling  parts  around  the  country  to 
major  U.S.  corporations  many  of  whom  are  our  chief  exporters. 
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Other  business-to-business  marketers  selling  office  supplies  and 
specialty  goods  to  educational  institutions  and  governmental  entities 
as  well  as  private  businesses.   Many  of  these  sales  are  tax  exempt 
and  some  of  the  others  are  subject  to  a  direct  pay  arrangement. 
Thus,  very  little  additional  tax  would  be  collected.   However,  these 
hundreds  of  business-to  business  marketers  would  be  required  to 
obtain  hundreds  of  thousands  of  tax  exemption  certificates  and 
resale  certificates  from  their  customers,  resulting  in  mounds  of 
senseless  paperwork  and  unproductive  costs. 

Thousands  of  retailers.   Any  retail  store  that  sells  to  tourists  or 
customers  who  have  goods  sent  to  an  out-of-state  address  would 
have  to  register  and  collect  taxes  for  the  destination  states. 


Tax  Revenue  Estimates  Have  Been  Severely  Inflated 

The  revenue  estimates  used  by  proponents  of  this  legislation  are  much  too  high. 
They  are  based  on  a  study  done  by  the  Advisory  Commission  on  Intergovernmental 
Relations  in  1984  and  updated  periodically  using  broad  assumptions  about  the  growth  of 
the  direct  marketing  industry.  The  ACIR  study  started  with  base  sales  figures  for  the 
direct  marketing  industry  that  were  taken  out  of  a  magazine  without  consulting  the 
compiler  or  the  original  studies.  Nathan  Associates  performed  a  more  careful  study  for 
DMA  (executive  summary  attached)  and  used  the  same  starting  point  as  the  ACIR,  but 
worked  with  the  compiler  of  the  data  to  make  sure  that  sales  figures  corrections  were 
made  for  two  large  sales  elements: 

1.  Tax  exempt  sales  (billions  of  dollars  of  cable  TV  sales,  stock  purchases 
over  the  phone,  mail  order  insurance  sales,  etc.)  and 

2.  Sales  for  which  the  direct  marketer  was  already  collecting  and  remitting 
the  tax  (over  20  major  direct  marketers  collecting  in  every  state  and  40 
more  collecting  in  more  than  10  states  -  the  ACIR  corrected  only  for 
Sears,  JC  Penney,  and  Montgomery  Wards. 
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In  a  1994  study,  Nathan  Associates  concluded  that  the  total  amount  of  uncollected 
revenue  from  sales  by  companies  over  the  threshold  recommended  by  the  ACIR  ($12.5 
million  dollars  in  sales  per  year)  was  $1.38  billion  for  1992.  This  figure  represents  the 
potential  additional  revenue  for  all  states  if  every  penny  of  revenue  were  collected  at  no 
cost  to  the  governments,  with  no  tax  deductible  cost  to  businesses,  no  decrease  in  sales 
volume,  and  no  other  collateral  effects  on  the  states'  economy  or  revenue  sources.   In 
truth,  the  tax  revenue  gain  would  be  considerable  less  and  would  produce  great  costs  to 
society  and  to  the  economy. 

Many  Business  and  Consumer  Groups  Oppose  Federal  Use  Tax  Legislation 

Because  federal  use  tax  legislation  would  have  such  widespread  and  serious 
consequences  for  businesses  and  consumers,  there  are  many  business  and  consumer 
groups  who  are  strongly  opposed.  The  1992  U.S.  Supreme  Court  case  gave  these  groups 
a  chance  to  demonstrate  their  opposition  to  the  states'  position.   Seventeen  national 
groups  representing  farmers,  handicapped  Americans,  the  elderly,  etc.,  sponsored  a  brief 
to  the  Court  explaining  why  a  cumbersome  tax  collecting  system  for  mail  order  products 
would  be  a  particular  threat  to  their  memberships. 

On  the  business  side  the  National  Association  of  Manufacturers  sponsored  a  brief, 
joined  by  other  business  groups,  opposing  an  extension  of  states'  taxing  authority  because 
of  the  effect  it  would  have  on  a  large  percentage  of  its  over  15,000  members.  Although 
not  traditionally  considered  direct  marketers,  the  typical  NAM  member  is  a  small 
manufacturer  with  hundreds  of  thousands  of  customers  nationwide  and  no  tax 
responsibilities  in  any  state  but  its  home  state.  A  change  in  the  law  would  impose  new 
and  in  many  cases  crushing  burdens  on  small  manufacturers.   Lists  of  consumer  and 
business  groups  opposed  to  the  current  legislation  are  among  the  attachments  to  this 
testimony. 
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Alternatives  to  Congressional  Legislation  are  Available 

In  order  to  be  at  all  feasible,  federal  legislation  would  have  to  attempt  to 
standardize  and  simplify  the  current  state  and  local  tax  system.   However,  even  severe 
limitations  on  the  power  of  states  and  local  governments  to  impose  inefficiencies  and 
unproductive  collection  costs  on  national  marketers  would  not  entirely  eliminate  the 
problems.   Fortunately,  federal  legislation  is  not  necessary. 

During  1991  and  1992,  representatives  of  the  Direct  Marketing  Association  met 
periodically  with  representatives  from  the  Multi-state  Tax  Commission  and  the 
Federation  of  Tax  Administrators.   After  two  years  of  discussions,  hard  negotiations,  and 
many  draft  documents,  the  two  teams  left  the  bargaining  table  with  a  potential 
agreement  to  be  presented  to  the  state  tax  associations  for  ratification.   The  Voluntary 
Collection  Agreement  (VCA)  would  allow  direct  marketing  companies  to  register  with 
participating  states  voluntarily  and  collect  taxes  under  vastly  simplified  and  standardized 
procedures.   In  return  these  marketers  would  be  free  from  the  tax  consequence  of 
inadvertently  entering  a  state  with  a  taxable  presence.   For  many  large  direct  marketers 
the  cost  of  avoiding  these  tax  consequences  was  high  enough  that  tax  collecting  under 
more  reasonable  procedures  was  attractive. 

Thus,  the  additional  revenue  from  larger  direct  marketers  voluntarily  collecting 
their  states'  taxes  would  serve  as  an  incentive  for  these  states  to  voluntarily  give  up  some 
of  the  bells  and  whistles  in  their  tax  system  to  make  it  more  compatible  with  the  rules, 
regulations,  exemptions,  etc.,  of  other  states.   A  summary  of  the  VCA  conditions  is 
contained  in  the  attachments. 

Despite  its  advantages,  the  VCA  was  not  ratified  by  the  state  associations.  The 
prospect  of  federal  legislation  may  have  influenced  their  decision  since  under  the 
Bumpers  bill  states  would  not  be  required  to  do  anything  but  cosmetic  simplifications  in 
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their  tax  systems.   Nevertheless,  the  product  of  two  years  of  work  by  the  two  negotiating 
teams  remains  as  a  possible  blueprint  for  a  resolution  of  this  issue. 

Another  method  of  collecting  the  outstanding  use  tax  revenue  has  been  adopted 
by  the  State  of  Maine.   A  description  of  the  Main  alternative  is  among  the  attachments. 
In  its  first  year  Maine  collected  almost  $2  million  dollars  in  revenue.   If  that  is 
representative  of  the  potential  of  this  method,  it  would  be  possible  to  collect  over  20% 
of  the  outstanding  revenue  without  any  additional  government  costs  or  any  burdens 
placed  upon  businesses  or  the  economy. 

Conclusion 

The  protection  of  national  commerce  was  entrusted  to  Congress  by  the  Founders 
for  sound  reasons  born  of  experience  with  the  Articles  of  Confederation.   It  is  too  easy 
for  state  and  local  governments  to  be  blinded  by  urgent  revenue  needs  and  political 
pressures  from  local  constituents.   In  this  case  the  states'  request  for  Congressional 
authority  endangers  their  own  economies  as  well  as  the  viability  of  a  large  group  of 
national  marketers  who  have  provided  American  business  with  the  most  efficient 
distribution  system  in  the  world  (and  thereby  enhanced  our  competitiveness  in  the  global 
market)  and  brought  the  wealth  of  the  American  market  to  the  doorsteps  of  every 
American  including  large  groups  of  consumers  with  no  other  access  to  these  products. 

Therefore,  states  should  not  be  given  what  they  think  they  want,  but  instead 
should  be  encouraged  to  ratify  and  implement  a  voluntary  collection  arrangement  which 
has  already  been  negotiated  with  the  industry.   Such  a  voluntary  arrangement  could 
achieve  what  federal  legislation  could  never  achieve  --  a  streamlining  of  America's  state 
and  local  tax  system  for  the  benefit  of  all  national  marketers  and  additional  revenue  for 
state  and  local  governments  without  damage  to  the  economy  or  the  services  direct 
marketers  provide  to  tens  of  million  of  consumers  and  hundreds  of  thousands  of 
businesses. 
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IMPACT  OF  TAXING  INTERSTATE  MAIL  ORDER 
SALES  ON  STATE/LOCAL  REVENUE 

Findings  Summary 

Nathan  Associates  estimates  that  only  SI, 382  milhon  in  additional  state  and  local  government 
tax  revenue  could  have  been  generated  nationwide  in  1991  if  state  governments  had  been 
permitted  to  require  out-of-state  mail  order  firms  to  collect  use  taxes.  The  revenue  potential  is 
only  0.19  percent  of  existing  state  and  local  revenue,  excluding  any  federal  grants  and  the 
revenues  of  states  without  a  use  tax  on  the  state  or  local  level.  Figure  1  shows  the  potential  use 
tax  revenue  would  be  a  tnvial  component  of  state  and  local  government  revenues. 

Thirty-seven  percent  of  the  potential  nationwide  revenue  gain  is  accounted  for  by  just  five 
states;  California.  New  York.  Texas.  Illinois,  and  Florida.  Each  of  these  states  would  potentially 
gain  more  than  S70  million.  Twenty-three  states  would  each  gain  SI 6-65  million.  The  remaining 
states  with  a  state  or  local  use  tax,  including  eighteen  states  and  the  District  of  Columbia,  would 
account  for  only  1 1  percent  of  the  potential  nationwide  gam  and  would  each  add  less  than 
S16  million  to  their  state  and  local  government  revenues. 

Methodology  Summary 

The  starting  point  in  evaluating  the  use  tax  revenue  potential  from  interstate  mail  order  sales 
was  the  nationwide  mail  order  sales  estimate  in  the  annual  Guide  to  Mail  Order  Sales  by 
Arnold  Fishman.  President  of  Marketing  Logistics.  Inc.  The  nationwide  sales  volume  was  reduced 
to  take  out  the  sales  of  products  and  services  that  are  tax  exempt  or  on  which  taxes  are  already 
being  collected.  The  sales  of  firms  with  annual  sales  of  less  than  SIO  million  were  also  subffacted, 
since  these  firms  would  likely  be  excluded  from  any  federal  legislation  permitting  the  taxation  of 
interstate  mail  order  sales.  State  and  local  sales  tax  rates  were  applied  to  the  resulting  sales  base 
to  estimate  the  revenue  potential. 

The  esnmate  of  the  potential  gain  in  use  tax  revenue  is  actually  overstated  to  the  extent  that 
we  were  unable  to  quantify  several  reductions  in  the  taxable  mail  order  sales  volume.  For 
example,  we  could  not  measure  the  mail  order  sales  to  nonprofit  and  government  entities  that  are 
tax  exempt  in  many  states.  Wc  also  could  not  measure  the  sales  on  which  business  purchasers 
already  pay  use  taxes  to  state  and  local  government.  In  addition,  we  did  not  evaluate  the  adverse 
impact  the  taxation  of  interstate  mail  order  sales  would  likely  have  on  mail  order  sales  and 
employment.  The  revenue  potential  would  also  be  reduced  by  the  costs  of  administenng  and 
enforcing  the  tax  law  and  from  some  inadvertent  noncompliance. 
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Figure  1.  Potential  Use  Tax  Revenue  Compared 
to  State  and  Local  Government  Revenue  in  1991 
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Note:  The  S732.1  billion  in  state  and  local  government  revenue  in  1991  excludes  federal 
grants  and  the  revenue  of  states  without  a  use  tax  on  the  state  or  local  level.  Including  federal 
grants  would  make  state/local  revenue  S882.5  billion  and  make  the  mail  order  use  tax  potential 
even  more  mconsequential  in  companson. 
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Estimated  Potential  Use  Tax  Revenue  in  1991  from 
Taxing  Interstate  Mail  Order  Sales  (Smillions) 
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Note:  Delaware,  Montana,  New  Hampshire,  and  Oregon  do  not  have  sales  taxes  on  either  the  state  or  local  level. 
Totals  may  not  sum  due  to  roundmg. 
Source:  Nathan  Associates  Inc. 
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RESPONSE  TO  A  MISCHARACTERIZATION  OF  THE 
NATHAN  METHODOLOGY  IN  THE  ACIR  REPORT 


In  The  Impact  of  Taxing  Interstate  Mail  Order  Sales  on  State/Local  Government  Revenue 
(February  1994),  a  study  prepared  on  behalf  of  the  Direct  Marketing  Association,  Nathan 
Associates  estimated  that  only  SI, 3 82  million  in  additional  state  and  local  government  tax  revenue 
could  have  been  generated  nationwide  in  1991  if  state  governments  had  been  permitted  to  require 
out-of-state  mail  order  firms  to  collect  use  taxes.  An  estimate  of  the  revenue  gain  was  also  made 
by  Professor  Hoiley  H.  Ulbrich  of  Clemson  University  for  the  Advisory  Commission  on 
Intergovernmental  Relations  (ACIR)  in  the  report  Taxation  of  Interstate  Mail  Order  Sales  1994 
Revenue  Estimates  (May  1994).  ACIR  estimated  a  revenue  gain  of  S3,302  million  m  1994,  a 
figure  SI  ,920  million  more  than  the  estunate  by  Nathan  Associates.  ACIR's  primary  ejqjlanation 
for  the  lower  Nathan  Associates  estimate  was  summarized  in  the  following  paragraph  in  its 
report. 

The  basic  differences  between  the  two  studies  are  not  conceptual,  but  mathematical,  in 
using  multiplicative  versus  additive  adjustments.  We  believe  that  the  lower  estimate  of 
revenue  potential  in  the  Nathan  Associates  report  is  based  on  a  mathematical  difference. 
The  results  of  successive  subtractions  (Nathan)  is  quite  different  firom  the  result  of 
successive  multiplications  (ACIR).  The  Nathan  method  fails  to  eliminate  diqjlicate 
subtractions,  thus  underestimating  the  base  and  the  revenue  potential. 

This  characterization  of  the  Nathan  methodology  is  incorrect.  As  shown  in  the  table  on  the 
next  page  that  summanzes  the  Nathan  methodology  and  results,  no  duplicate  subtractions  were 
made  from  the  $162,050  million  in  U.S.  mail  order  sales  in  1991  to  estimate  the  potential  addition 
of  S22.061  million  to  the  use  tax  base;  all  the  downward  adjustments  are  additive.  ACIR 
incorrectly  believes  each  downward  adjustment  is  predicated  on  the  SI 62,050  million  in  U.S.  mail 
order  sales.  In  fact,  each  subtraction  is  based  only  on  the  mail  order  sales  that  remain  in  the  base 
after  any  prior  adjustments.  In  the  second  adjustment,  for  example,  a  subtraction  was  made  for 
firms  with  annual  sales  below  the  de  minimis  threshold  of  SI  0  million.  According  to  the  1987 
Census  of  Retail  Trade,  firms  below  the  threshold  account  for  29.5  percent  of  mail  order  sales. 
The  adjustment  of  S20,677  million  was  calculated  as  29.5  percent  of  S70,093  (the  base  after  the 
first  adjustment),  not  29.5  percent  of  SI  62,050  million  (the  base  before  any  adjustments).  In  the 
same  manner,  the  third  adjustment  of  SI  ,047  million  only  reflects  sales  in  states  without  a  state  or 
local  use  tax  that  are  in  the  S49,4 16  million  remaining  in  the  base  after  the  second  adjustment. 
The  same  logic  was  followed  in  the  other  adjustments  to  derive  the  potential  additional  use  tax 
base  of  S22,061  million. 

August  31,  1994 
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Summary  of  Methodology  and  Results 


Millions 
of  dollars 


U.S.  mail  order  sales  in  1991 
Downward  adjustments 

Adjustment  1 :      Products  or  services  that  are  nationally  tax  exempt  or 
for  which  taxes  are  already  being  collected  nationwide 
Base  after  adjustment  1 

Adjustment  2:       Sales  of  firms  with  annual  revenue  of  less  than 

$10  million  in  the  remainmg  base  of  $70,093  million 

Base  after  adjustment  2 

Adjustment  3:       Sales  in  states  without  a  state  or  local  use  tax  in  the 
remaining  base  of  $49,416  million 

Base  after  adjustment  3 

Adjustment  4:      State-specific  nexus  adjustments  for  the  remaining 
base  of  $48,369  million 

Base  after  adjustment  4 

Adjustment  5:       State-specific  exemptions  adjustment  for  the 
remaining  base  of  $24,686  million 

Potential  additional  use  tax  base 

Combined  state/local  use  tax  rate 

Potential  additional  use  tax  revenue  m  1991 


162,050 


-91.957 
70,093 

-20.677 
49,416 

-1.047 
48,369 

-23.683 
24,686 
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Prepared  by 
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EXECUTIVE  SUMMARY 

Legislation  is  currently  under  active  consideration  by- 
Congress  that  would  require  direct  marketers  to  collect  sales 
taxes  in  states  where  they  have  no  presence.  Such  proposals 
have  revenue  implications  for  the  direct  marketers,  for  state 
and  local  governments,  and  for  the  Federal  government.  This 
study  has  focused  on  an  examination  of  the  revenue  impact  of 
these  legislative  initiatives  on  revenues  at  the  Federal  level. 

State  Sales  Taxes  and  Federal  Revenues 

The  focus  of  this  report  is  on  the  linkage  between  state 
taxes  and  Federal  revenues.  Forecasting  models  used  for 
predicting  the  Federal  revenue  impact  of  Congressional 
legislation,  including  those  used  by  the  Joint  Committee  on 
Taxation,  contain  a  Federal  income  tax  offset  for  excise  tax 
changes.  This  income  tax  offset  is  due  to  the  special  role 
played  by  excise,  or  sales,  taxes.  An  excise  tax  represents  a 
wedge  between  the  price  paid  by  -the  buyer  and  the  revenue 
received  by  the  seller.  This  wedge  reduces  factor  income 
which,  in  turn,  erodes  the  Federal  income  tax  base. 
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Baseline  Assumptions 

Estimates  of  the  Federal  impacts  of  the  proposed 
extension  of  sales  tax  collection  activities  are  sensitive  to 
certain  assumptions  at  the  state  level.  In  particular,  these 
Federal  effects  are  dependent  on  two  key  baseline  assumptions: 

o  The  estimated  size  of  the  potential  increase  in 
sales  tax  collections  by  states,  and; 

o  The  response  by  states  in  terms  of  the  extent  to 
which  they  will  choose  to  retain  these  additional 
receipts  for  increased  expenditures,  or  return  them 
to  the  taxpayer  in  the  form  of  a  tax  reduction. 

Previous  studies  by  the  Advisory  Commission  on 
Intergovernmental  Relations  (ACIR)  and  Robert  R.  Nathan 
Associates,  Inc.  (RRNA)  estimated  the  increase  in  state  sales 
tax  revenues.  Both  estimates  have  been  used,  in  this  report, 
as  baselines  for  the  Federal  revenue  estimates  in  this 
report.  The  updated  ACIR  study  estimated  that,  in  1985,  the 
potential  additional  sales  tax  revenues  would  amount  to 
approximately  $1.2  billion,  while  the  RRNA  study  projected 
revenues  of  $0.7  billion  using  1984  as  the  base  year. 
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Using  these  two  state  revenue  estimates  as  baselines,  the 
analysis  examines  the  Federal  revenue  effects  of  the  proposed 
legislation  under  four  different  scenarios  concerning  the 
responses  by  states  to  an  increase  in  sales  tax  revenues. 
These  scenarios  assume  that  states  would: 

(1)  Retain  all  additional  revenues  and  increase 
expenditures  accordingly; 

(2)  Return  a  portion  of  the  revenues  in  the  form  of 
reduced  sales  taxes; 

(3)  Return  a  portion  of  the  revenues  such  that  the 
existing  ratio  of  income  taxes  to  sales  taxes  is 
maintained,  or; 

(4)  Return  all  of  the  additional  revenues  in  the  form  of 
sales  tax  reductions. 

Estimated  Federal  Revenue  Losses 

Exhibit  1  below  presents  a  summary  of  the  estimated 
Federal  revenue  impact  for  the  two  baseline  estimates  using 
the  ACIR  and  the  RRNA  projections  of  potential  sales  tax 
receipts.  These  estimates  range  from  losses  of  $0.3  to  $2.2 
billion  over  the  period  from  fiscal  year  1988  to  1992. 
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Exhibit  1 

Five-Year  Estimated  Federal  Revenue  Effect,  FY  1988-92 

(Dollars  in  Billions) 

State  Response 

(1)  (2)  (3)  (4) 

Partial  Sales  & 
Partial  Sales     Income  Tax        Full  Sales 
No  Change   Tax  Reduction     Reduction      Tax  Reduction 

Baseline 
ACIR         $-2.2         -1.0  -1.4  -0.4 

RRNA  -1.4         -0.6  -0.9  -0.3 

The  actual  Federal  revenue  impact  o'f  the  legislative  proposals 
currently  under  consideration  is  likely  to  fall  somewhere  in  this 
range.  Based  on  the  available  literature  and  historical  experience 
with  state  revenue  windfalls,  there  will  be  some  response  on  th,e 
part  of  states  to  return  a  significant  portion  of  the  increased 
receipts  through  tax  reductions,-  but  to  retain  a  small  portion 


TZ" 


In  this  case  it  is  unlikely  that  the  tax  reductions  would 
be  in  the  form  of  sales  tax  rate  reductions  since  the 
proposed  additional  sales  tax  revenues  represent  such  a 
small  percentage  of  the  general  sales  tax  base.  Using  the 
larger  ACIR  estimates,  the  additional  sales  taxes 
represent  an  overall  increase  of  only  1.4  percent  over  the 
existing  state  and  local  general  sales  and  gross  receipts 
tax  base.  If  all  of  these  additional  revenues  would  be 
returned  in  the  form  of  reduced  sales  tax  rates,  rates 
would  have  to  be  reduced  by  this  same  1.4  percent.  A 
sales  tax  rate  of  5  percent,  for  example,  would  have  to  be 
reduced  by  an  unrealistically  small  amount,  from  5  percent 
to  4.93  percent.  Partial  sales  tax  reduction  would  yield 
even  smaller  rate  changes. 
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to  support  increased  expenditures.  Therefore,  options  2  and  3 
shown  in  the  Exhibit  represent  the  most  likely  scenarios. 
Depending  on  the  baseline  revenue  estimate  used,  the  resulting 
Federal  revenue  impact  would  range  from  losses  of  $0.6  billion  to 
$1.4  billion  over  the  five  year  period. 

Regardless  of  the  underlying  assumptions  employed,  however,  the 
legislative  proposals  to  expand  the  collection  of  state  sales  taxes 
through  direct  marketers  would  result  in  a  net  revenue  loss  to  the 
Federal  government. 
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EXECUTIVE  SUMMARY 

Background  Information 

Currently,  direct  marketing  firms  are  required  to  collect  sales 
taxes  in  the  states  where  they  have  nexus  (presence) .   This  process 
involves  collection,  recordkeeping  and  submission  of  the  tax  on 
behalf  of  the  states  for  which  they  are  collecting.   Legislation  is 
currently  being  proposed  that  would  require  direct  marketing  firms 
to  collect  sales  taxes  in  jurisdictions  (maximum  46)  in  addition  to 
those  in  which  they  have  nexus  and  are  currently  collecting. 

As  a  result,  the  DMA  determined  that  a  study  should  be  undertaken 
to  objectively  analyze  the  costs  of  collecting  sales  tax  and  to 
make  estimates  as  to  the  impact  of  the  proposed  legislation.   After 
this  determination,  the  DMA  engaged  Touche  Ross  to  perform  various 
analyses  primarily  through  detailed  on-site  visits  in  order  to 
establish  a  factual  data  base  for  evaluations. 

Study  Methodology 
Throughout  our  study,  we  had  these  objectives: 

-  Survey  a  representative  sample  of  direct  marketing  firms  in  vari- 
ous parts  of  the  country 

-  Identify  and  document  the  costs  incurred  by  the  firms  due  to 
collecting,  processing  and  remitting  state  sales  taxes 

-  Develop  an  accurate  and  detailed  data  base  of  sales  tax  collec- 
tion costs  of  the  firms  surveyed 

-  Assess  the  potential  compliance  cost  impact  on  the  firms  if  the 
number  of  collecting  jurisdictions  were  to  be  expanded. 


Approach  to  the  Study 

In  order  to  achieve  the  above  results  and  to  ensure  that  the 
results  are  credible  and  defensible,  we  selected  a  sample  of  firms: 

-  Of  various  sizes 

-  Selling  various  types  of  merchandise 

-  Both  high  and  low  cost  items 

-  Various  geographic  locations 

-  With  various  degrees  of  nexus. 
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Survey  Sample 
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Those  firms  selected  to  be  included  in  the  survey  were  selected 
from  membership  lists  provided  by  the  Direct  Marketing  Association 
(DMA).   In  addition,  respondents  were  also  selected  from  lists 
obtained  from  the  DMA  of  non-member  mail  order  firms. 

In  all,  30  on-site  surveys  were  completed.   On-site  respondents 
were  of  multiple  types  and  sizes  with  the  majority  being  located  in 
the  northeast  and  midwest.   Detailed  response  information  appears 
under  the  section  "Findings  from  the  Surveys." 

All  firms  not  selected  for  the  on-site  survey  and  having  annual 
sales  of  at  least  $3  million  were  sent  mail  order  questionnaires. 
Of  the  400  mail  surveys  sent,  108  were  received,  of  which  82  were 
in  usable  form  (a  27%  response  rate). 


On-site  Questionnaire  Analysis 

For  each  of  the  30  firms  included  in  the  on-site  survey,  we  per- 
formed an  analysis  of  the  cost  for  that  firm  to  collect  sales  tax. 
A  typical  analysis  is  presented  in  Appendix  C  of  this  report.   Tlie 
costs  are  summarized  into  the  following  categories: 

-  Qnployee  cost 

-  Administration  cost 

-  Transaction  and  training  cost 

-  Data  processing  cost 

-  Fees  and  bad  debts 

-  Absorbed  cost 

-  Use  of  proceeds 

A  brief  description  of  each  category  is  shown  below: 

-  Employee  Cost  -  The  cost  of  processing,  recording,  depositing, 
reporting  and  remitting  sales  tax.   Additional  costs  could 
include  interfacing  with  state  sales  tax  auditors,  following  up 
with  customers  refusing  or  questioning  the  payment  of  sales  tax, 
and  the  maintenance  of  sales  tax  exemption  files 

-  Administration  Cost  -  The  cost  attributable  to  sales  tax  collec- 
tion, including  ongoing  computer  time,  legal  fees,  audit  fees, 
sales  tax  literature,  or  other  miscellaneous  non-labor-type  costs 

-  Transaction  and  Training  Costs  -  The  costs  (where  applicable)  of 
manually  identifying  an  order  as  taxable,  computing  the  tax  and 
recording  the  transaction.   Also  included  were  any  costs  associ- 
ated with  manual  operations  used  in  conjunction  with  an  automatic 
system,  such  as  extra  keystrokes,  exception  reporting,  and  exemp- 
tion certificate  matching.   Personnel  training  costs  were  also 
included 
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-  Data  Processing  Cost  -  The  portion  of  software  amortization  asso- 
ciated with  any  automatic  sales  tax  processing  and  any  other 
computer  costs  such  as  the  cost  of  a  microcomputer  used  for  sales 
tax  analysis.   These  costs  were  capital  costs,  not  ongoing  costs 

-  Fees  and  Bad  Debts  -  The  cost  of  remitting  sales  tax  monies  to 
the  states  which  the  firm  did  not  collect  from  customers,  such  as 
credit  card  fees  on  sales  charged  to  bank  cards,  bad  checks  or 
bad  debts 

-  Absorbed  Tax  Cost  -  This  cost  represents  the  difference  between 
what  a  firm  collects  from  its  customers  and  what  it  remits  to  the 
states.   There  are  two  types  of  absorbed  cost:   1)  where  the 
company  charges  the  tax  to  the  customer,  but  the  customer  does 
not  remit  sales  tax  or  sends  too  small  an  amount;  2)  where  the 
firm  has  a  policy  not  to  collect  sales  tax  from  its  customers  but 
pays  the  states  out  of  internal  operating  funds.   Two  firms  in 
the  on-site  survey  have  a  policy  of  not  collecting  sales  tax  from 
customers.   This  absorbed  tax  (cost)  amounted  to  $32,500  out  of 
total  net  collection  cost  for  all  30  companies  of  $1,600,000.   We 
have  identified  this  amount  separately  and  excluded  it  from  the 
tables  for  the  following  reasons: 

.  The  two  firms  both  stated  they  would  collect  the  tax  if  the  law 
is  changed  to  include  46  jurisdictions,  whether  the  firm  has 
nexus  or  not 

.  The  overall  impact  is  small: 

..  $32,500/$!, 600, 000  =  2.0% 

..  net  collection  cost  rises  from  3.58%  of  taxes  payable  to 
3.65%  on  a  weighted  average 

-  Use  of  Proceeds  -  These  revenues  represent  the  interest  earned  or 
interest  avoided  by  firms  through  the  use  of  sales  tax  monies 
from  the  time  of  collection  to  the  time  of  remittance  to  the 
state. 

At  the  conclusion  of  each  on-site  survey,  we  computed  the  cost  by 
category  for  each  firm,  and  then  computed  the  total  cost  of  col- 
lecting tax;  all  costs  expressed  as  ,a  percent  of  tax  paid.   The 
next  section  presents  highlights  of  our  findings. 

The  findings  and  conclusions  are  based  on  the  methodology  detailed 
in  this  report  and  the  data  provided  by  the  firms  surveyed.   The 
data  supplied  to  us  was  produced  in  the  normal  course  of  the  com- 
panies' operations,  or  was  derived  therefrom.   Although  we  tested 
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the  data  supplied  to  us  for  reasonableness,  we  did  not  audit  the 
financial  or  statistical  records  from  which  the  data  was  extracted 
for  the  purposes  of  this  report.   Accordingly,  we  cannot  and  do  not 
express  any  opinion  on  the  accuracy  of  those  records. 


Svuiunarv  and  Conclusions  of  the  Surveys 

Based  on  the  data  collected  from  the  on-site  surveys,  and  verified 
by  the  mail  surveys,  we  found  that  a  high  majority  of  firms  exper- 
ienced large  uncompensated  costs  in  collecting  sales  tax  and  that 
certain  factors  contributed  to  high  sales  tax  costs  as  a  percentage 
of  tax  paid. 

On-site  Survey 

-  Overall  net  costs 

Overall  net  costs  for  the  30  firms  participating  in  the  detailed 
on-site  survey  averaged  3.58%  on  a  weighted  average  basis  and 
15.09%  on  a  simple  average  basis  after  reducing  the  costs  for  the 
use  of  proceeds.   Costs  are  presented  throughout  the  report  on  a 
weighted  and  simple  average  basis. 

Net  Sales  Tax  Costs  as  a  Percent  of  Taxes  Payable 

Weighted  Average   Simple  Average 

Number  of  firms  30 

Bnployee  costs  .73% 

Administrative  costs  .66 

Transaction/training  cost  .03 

Data  processing  costs  .07 

Pees/bad  debt  costs  1.41 

Absorbed  costs  .61 

Gross  collection  costs  3.51 

Less:  use  of  proceeds  -  0.07 

Net  collection  costs  3.58 

Less:  commissions/discounts  .90 

Uncompensated  costs  2.68% 


30 

6 

19% 

3 

37 

2 

31 

98 

1 

91 

_ 

96 

15 

.72 

_ 

.63 

15 

.09 

_ 

.99 

ii 

.10% 
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The  large  difference  between  the  two  cost  percentages  (3.58%  and 
15.09%)  can  be  attributed  to  the  extremely  large  firms  having 
very  low  collection  costs  (shown  below  under  "Size  of  the  firm"). 
These  firms  impact  the  weighted  average  percent  downward 
significantly. 

The  distribution  of  the  firms  is  shown  below: 

Sales  Tax  Costs  as  a  Percentage 

of  Sales  Tax  Paid Number  of  Firms 

Less  than  1%  2 

1%  to  5%  6 

5%  to  10%  6 

10%  to  20%  8 

20%  to  50%  ^ 

Greater  than  50%  _!. 

Total  21 

As  shown,  over  half  the  firms  in  the  survey  incurred  costs  of 
collection  in  excess  of  10%. 

■  Key  Factors  Affecting  Sales  Tax  Costs 

During  the  course  of  our  analysis,  we  identified  key  factors  that 
significantly  influenced  the  sales  tax  collection  costs  as  a  per- 
centage of  tax  paid  for  the  on-site  firms. 

■  Size  of  the  firm  -  firms  with  higher  gross  sales  tend  to  have 
lower  sales  tax  costs  as  a  percentage  of  tax  paid,  because  cer- 
tain costs  are  "fixed."   For  example,  doubling  the  volume  of 
taxable  sales  does  not  double  the  amount  of  time  required  to 
complete  the  various  sales  tax  returns,  particularly  if  the  firm 
already  was  filing  returns  in  that  particular  state. 

Sales  Tax  Costs  as  a  Percentage 

Size  of  Firm  in         of  Tax  Paid 

Annual  Gross  Sales        Weighted  Average   Simple  Average 

Less  than  $10  million  13.9%  25.1% 

$10  to  $25  million  -  12.7  15.6 

$25  to  $50  million  12.1  12.2 

$50  to  $100  million  3.4               6.2 

Greater  than  $100  million  2.8               2.4 

Table  1  on  the  following  page  shows  the  detailed  analysis  by  cost 
element. 

Other  analyses  which  we  made  (for  example,  of  the  number  of 
transactions  processed)  confirmed  that  size  is  the  )cey  factor  in 
determining  sales  tax  costs  as  a  percentage  of  tax  paid. 
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Large  size  allows  a  company  to  invest  in  certain  fixed  costs 
(e.g.,  sophisticated  automated  systems).   These  costs  are   spread 
over  more  sales  tax  paid,  so  that  cost  as  a  percentage  of  sales 
tax  paid  decreases.   To  the  extent  the  company  takes  advantage  of 
these  investments,  its  percentage  will  be  lower. 

-  Type  of  merchandise  sold  -  sales  tax  costs  varied  significantly 
by  type  of  mail  order  firm,  because  the  firms  have  different 
characteristics  that  impact  costs.   In  general,  these  character- 
istics are  the  same  as  identified  above:   gross  sales,  taxable 
sales  percentage,  tax  paid  and  number  of  transactions 

Sales  Tax  Costs  as  a  Percentage 

of  Tax  Paid 

Merchandise  Type 

Apparel 

Food 

Books/records/magazines 

General  merchandise 

Gifts 

Collectible 

Other 

The  Mail  Survey 

Results  of  the  mail  survey  were  used  to  provide  limited  cost  analy- 
sis and  additional  support  for  the  on-site  surveys.   The  mail  sur- 
veys showed  that  characteristics  contained  in  the  on-site  survey 
also  existed  in  the  larger  mail  survey.   The  mail  survey  findings 
indicated  that  the  net  cost  of  collecting  sales  tax  was  10.05%  on  a 
weighted  average  basis  and  38.74%  on  a  simple  average  basis.   Mail 
survey  cost  components  were  about  three  to  four  times  higher  than 
the  same  on-site  components;  however,  these  could  not  be  verified 
in  the  same  detail  as  the  on-site  costs  were.   These  components 
did  account  for  about  the  saune  proportion  of  gross  collection  cost 
as  in  the  on-site,  thus  verifying  the  relative  magnitude  of  the 
on-site  findings. 

Other  Findings 

-  Generally,  surveyed  firms  are  highly  automated,  thus  reducing,  on 
a  percent  of  sales  basis,  the  transaction  and  training  costs 
significantly.   Those  firms  which  are  in  part  manually  processing 
sales  tax  transactions  had  the  highest  overall  cost  percent. 

-  Firms  which  pay  large  amounts  of  tax  to  the  states  generally  are 
required  to  pay  sales  taxes  weekly  based  on  last  year's  tax  paid. 
Thus,  their  benefit  from  use  of  the  sales  tax  monies  may  be  non- 
existent or  negative,  particularly  if  they  are  on  an  accounts 
receivable  system  with  a  high  average  number  of  days  outstanding 
balance. 


Weighted  Average 

Simple  Average 

8.1% 

10.3% 

17.3 

20.2 

4.2 

20.8 

2.2 

2.6 

10.7 

16.8 

16.7 

15.2 

9.0 

15.0 
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Of  the  on-site  respondents  and  mail  respondents,  6.7%  and  3.7%, 
respectively,  do  not  collect  sales  tax  from  customers:  they  pay 
the  tax  due  totally  out  of  internal  funds.   The  reason  varies, 
but  generally  they  feel  that  the  cost  of  administering  the  tax 
far  outweighs  the  actual  cost  of  the  tax,  and  from  a  cost 
standpoint  they  are  better  off  absorbing  the  tax  internally. 

Many  on-site  respondents  were  burdened  by  the  tracking  of  exempt 
products  or  customers.   One  respondent  manually  checks  each  order 
against  exemption  files:  this  amounts  to  over  12,000  orders  per 
year. 


Future  Implications  for  Incremental  Costs 

During  the  on-site  interviews,  all  firms  were  asked  to  estimate  the 
cost  of  collecting  the  sales  tax  if  the  legislation  were  passed. 
Specifically,  companies  were  asked  to  estimate  the  cost  of  collect- 
ing sales  tax  on  taxable  sales  in  all  states.   When  asked  to  deter- 
mine where  the  greatest  cost  impact  would  be,  the  following  topics 
were  mentioned: 

One  Time  Costs  ~ 

-  Systems  Development  -  all  firms  surveyed  had  automated  systems  to 
some  degree,  although  several  were  still  highly  dependent  on 
manual  systems.   The  firms  were  asked  to  describe  or  estimate  the 
development  effort  to  meet  the  requirements  of  the  new  legisla- 
tion.  Those  already  collecting  tax  in  multiple  states  felt  that 
the  impact  to  them  would  be  minimal  as  they  already  have  systems 
in  place  for  multi-state  sales  tax  collection.   Those  firms  cur- 
rently collecting  tax  in  only  a  few  states  feel  that  they  would 
incur  substantial  costs  in  the  development  of  systems  to  handle 
the  new  requirements.   In  fact  many  of  the  firms  interviewed  did 
not  presently  have  a  reporting  mechanism  to  report  sales  by 
state. 

Many  of  these  firms  are  small-  to  medium-sized  and  in  general 
have  a  small  internal  data  processing  staff.   Therefore,  they 
would  be  forced  to  hire  more  staff  or  use  outside  software  devel- 
opment firms.   Either  alternative  would  result  in  substantial 
costs  to  the  firm  to  satisfy  proposed  legislative  requirements. 

In  addition  to  software  development  costs,  the  additional  infor- 
mation requirements  for  sales  tax  reporting  would  increase  the 
amount  of  system  memory  required  to  process  the  tax  information. 
For  some  firms,  the  purchase  of  additional  main  and  auxiliary 
computer  memory  would  be  required. 


/-^  r\c 
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-  Tax-exempt  Information  Cost  -  if  the  proposed  legislation  were 
passed,  firms  would  incur  costs  in  collecting  tax-exempt  informa- 
tion by  product  for  each  state.   This  information  would  either 
have  to  be  entered  into  the  computer  system  (if  automated)  or  be 
prepared  for  manual  look-up.   In  addition,  procedures  would  have 
to  be  established  and  documented  through  procedures  manuals 

-  Printing  Costs  -  all  firms  would  be  forced  to  include  sales  tax 
tables  in  their  respective  catalogs,  either  increasing  the  cost 
or  reducing  the  amount  of  space  that  can  be  provided  for  pro- 
ducts. 

Ongoing  Costs 

As  described  earlier,  the  costs  of  collecting  sales  tax  would  in- 
crease significantly  under  the  proposed  legislation. 

-  All  types  of  cost  would  increase  to  handle  the  increased  number 
of  jurisdictions: 

.  Employee  , 

.  Administration 

.  Transaction/Training 

.  Data  Processing 

.  Fees/Bad  Debts 

.  Absorbed  Tax 

-  Absorbed  Tax/Lost  Sales  -  several  firms  were  concerned  that  many 
customers  would  refuse  to  do  business  with  the  firm  if  they  were 
charged  sales  tax.   All  firms  contacted  during  the  on-site  survey 
accept  orders  even  if  the  customer  refuses  to  pay  tax,  the  tax 
being  absorbed  by  the  firm  as  a  cost  of  retaining  the  customer. 
Few  firms  had  hard  estimates  as  to  the  true  cost  of  this  absorp- 
tion as  most  of  the  sales  systems  treat  this  as  a  reduction  of 
sales  price  and  the  sales  tax  portion  could  not  be  separately 
identified.   Therefore  current  costs  reported  in  this  study  are 
understated  by  that  amount. 

This  cost  would  increase  dramatically  under  the  new  legislation. 
Several  firms  interviewed  during  the  on-site  survey  did  not  col- 
lect tax  from  their  customers  but  simply  paid  the  tax  to  the 
states  out  of  operating  funds.   In  general,  the  firms  felt  that 
the  cost  of  absorbing  the  tax  was  less  burdensome  than  the  cost 
of  calculating,  reporting  and  remitting  the  tax. 

These  firms  would  incur  significantly  higher  costs  than  the  other 
firms  in  developing  systems,  training  personnel,  determining 
procedures  and  educating  customers. 
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-  Employee  (Sales  Tax  Audits)  -  50%  of  the  on-site  and  72%  of  the 
mail  survey  respondents  were  audited  by  states'  sales  tax  audit- 
ors at  least  once  during  the  last  three  years  (many  have  been 
audited  multiple  times).   The  legislation,  if  passed,  would  sub- 
ject the  firms  to  multiple  sales  tax  audits  from  the  states  in 
which  they  collect  tax. 

These  audits  are  costly  in  terms  of  the  data  collection  cost 
incurred  to  prepare  for  the  audits  and  consume  large  amounts  of 
executive  time  in  producing  information,  and  interfacing  with  the 
sales  tax  auditors.   This  burden  is  increased  in  the  opinion  of 
several  executives  by  the  relative  lack  of  sophistication  on  the 
part  of  many  sales  tax  auditors.   These  auditors  must  be  in- 
structed on  many  basic  aspects  of  the  direct  marketing  business 
during  the  course  of  their  audits. 

Also,  for  the  first  time,  firms  would  be  facing  audits  from 
states  where  they  have  little  or  no  business  presence  and  have 
limited  ability  to  contest  the  findings  or  the  applicability  of 
the  audits. 

Of  particular  concern  to  many  of  the  executives  is  their  firm's 
lack  of  expertise  in  the  sales  tax  laws  of  the  various  jurisdic- 
tions.  The  lack  of  standardization  of  rates,  exempt  products, 
return  due  dates,  and  regulations  would  impose  large  burdens  on 
these  firms  in  learning  the  laws  of  the  various  jurisdictions. 

Summary 

The  impact  of  passing  the  proposed  legislation  to  impose  use  taxes 
on  out  of  state  mail  order  sales  where  a  firm  does  not  have  nexus 
would  be  significant  in  the  following  areas: 

-  Substantial  increase  in  the  cost  of  collecting  use  taxes  from  the 
customer,  since  many  mail  order  firms  would  be  required  to 
collect  for  additional  taxing  jurisdictions. 

Current  costs  as  a  percent  of  tax  collected  are  as  follows: 

.  Overall  weighted  average  costs  are  3.58%  for  the  participants 
in  the  on-site  survey  and  10.05%  for  the  participants  in  the 
mail  survey. 

.  Overall  simple  average  costs  are  15.09%  for  the  participants  in 
the  on-site  survey  and  38.74%  for  the  mail  survey  partici- 
pants. 

Associated  costs  would  be  incurred  for  sales  not  currently 
requiring  tax  collection. 


96 


diToucheRoss 

significant  one-time  startup  costs  for  systems  and  procedures 
development,  affecting  rirms  not  already  collecting  in  multiple 
states,  as  would  be  required  by  the  legislation. 

Investment  in  in-house  personnel  to  keep  current  with  the  legis- 
lative changes  in  multiple  jurisdictions  and  associated  tax  rate 
table  changes  and  exempt  product  updates  or  additional  ongoing 
systems  development  required  to  capture  and  transmit  the  required 
information  to  each  jurisdiction. 


Additional  Information 

Additional  information  describing  the  approach,  methodology,  and 
detailed  findings  of  this  study  of  sales  tax  collection  costs  is 
contained  in  the  complete  study. 
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A  Voluntary  Collection  Agreement  was  negotiated  in  1991  and  1992  by 
negotiating  teams  for  the  direct  marketing  industry  .and  state  revenue  officials. 
Negotiators  representing  the  state  officials  included  members  of  the  Federation  of  Tax 
Administrators  and  the  Multistate  Tax  Commission.  Unfortunately,  in  December,  1992 
the  executive  committees  for  the  FTA  and  MTC  refused  to  approve  the  negotiated 
agreement,  expressing  their  preference  to  press  for  federal  legislation. 

According  to  the  agreement  negotiated  and  submitted  to  the  MTC  and  FTA 
Executive  Committees  in  December  of  1992,  qualified  direct  marketers  (QDMs)  would 
be  eligible  to  register  and  collect  taxes  in  participating  states  under  the  simplified  rules 
and  procedures  outlined  below.   "A  Qualified  Direct  Marketer"  is  defined  precisely  in  the 
agreement,  but  generally  includes  companies  that  lack  a  clear  marketing  presence 
(people  or  property  or  agents)  in  the  taxing  state.  QDMs  that  meet  these  qualifying 
conditions  for  prior  years  would  also  be  exempt  from  potential  back  tax  liabilities  in 
those  states. 

The  key  elements  of  the  simphfied  collection  procedures: 

1.  A  QDM  would  be  able  to  collect  a  single  unified  rate  in  each  of  the 
participating  states,  thereby  reducing  the  number  of  tax  rates  from  over 
6,000  to  46.  The  single  rate  in  each  state  would  be  the  lowest  applicable 
rate,  so  that  no  customer  would  be  required  to  pay  more  tax  than  he  or  she 
actually  owed. 

2.  A  QDM  would  not  be  held  Uable  for  taxes  that  were  not  paid  by  customers 
who  failed  to  include  the  tax  in  check  payments  where  a  good  faith  effort 
was  made  to  collect  them. 

3.  QDMs  would  have  the  benefit  of  a  number  of  standardizations  to  be 
developed  by  the  states:   uniform  definitions  of  exempt  items,  standard 
treatment  of  gifts,  a  standard  remittance  form  and  joint  audits  (instead  of 
multiple  audits  by  individual  participating  states). 

The  text  of  the  agreement  is  attached. 
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VOLUNTARY  TAX  COLLECTION  AGREEMENT 

BETWEEN  [STATE  DEPARTMENT  OF  REVENUE) 

AND  DIRECT  MARKETER 

INTRODUCTION 

This  Agreement  is  entered  between  the  {State  Department  of 
Revenue),   hereinafter  referred  to  as  the  "Department",  and  {mail 
order  retailer) ,    hereinafter  referred  to  as  the  "Direct 
Marketer".   It  provides  for  the  collection  of  state  use  taxes  by 
Direct  Marketer  on  a  voluntary  basis',  without  the  acknowledgement 
by  the  Direct  Marketer  of  any  legal  obligation  to  collect  such 
taxes.   In  return  for  Direct  Marketer's  agreement  to  collect 
state  use  taxes,  the  Department  agrees  to  permit  such  collection 
on  a  simplified  basis  and  to  coordinate  its  tax  collection 
procedures  for  qualified  direct  marketers  with  those  of  other 
states  providing  similar  voluntary  use  tax  collection 
arrangements . 

The  Department  and  Direct  Marketer  acknowledge  that,  based 
upon  the  representations  made  by  the  Direct  Marketer,  Direct 
Marketer  is  a  "qualified  direct  marketer"  as  that  term  is  defined 
in  the   INTERSTATE  AGREEMENT  ON  VOLUNTARY  MULTISTATE  COLLECTION 
OF  SALES  AND  USE  TAXES,  hereinafter  to  referred  as  the 
"Interstate  Agreement  ". 

Section  1  -  REGISTRATION 

Direct  Marketer  agrees  to  file  with  the  Department  a 
Standard  Interstate  Agreement  Registration  Statement  and  to 
commence  collection  of  use  taxes  pursuant  to  this  Agreement 

effective  ,  1993.   The  Department  shall  not 

require  the  filing  of  any  additional  forms,  bonds  or  other 
documents  as  a  condition  to  Direct  Marketer's  collection  of  use 
taxes  pursuant  to  this  Agreement. 
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Section  2  •  UNIFORM  STATE  USE  TAX  RATE 

A.  For  the  purpose  of  this  Agreement  alone,  the  Department 
shall  establish  a  single,  unified  state  and  local  use  tax  rate, 
hereinafter  referred  to  as  the  "Uniform  Rate".   The  Uniform  Rate 
shall  be  no  greater  than  the  combined  state  and  local  use  tax 
rate  (if  any)  in  any  geographic  location  within  the  state. 
Nothing  in  this  Section  shall  restrict  either  the  state  or  its 
political  subdivisions  from  adjusting  their  use  tax  rates  during 
the  term  of  this  Agreement. 

B.  The  Direct  Marketer  shall  not  be  required  to  state 
separately  the  amount  of  tax  or  the  Uniform  Rate  in  its 
advertising  materials.   At  its  option,  the  Direct  Marketer  may  » 
advertise  prices  as  including  applicable  taxes  (e.g.,  "tax 
included") .   Notwithstanding  the  above,  if  the  Direct  Marketer 
does  not  disclose  to  its  customers  the  amount  or  rate  of  tax  due 
on  their  purchases,  the  Direct  Marketer  shall,  nonetheless,  be 
responsible  for  remitting  the  correct  amount  of  tax  to  the 
Department  based  upon  the  gross  sales  price  net  of  taxes,  a 
record  of  which  prices  shall  be  maintained  by  Direct  Marketer. 

Section  3  -  UNCOLLECTED  TAXES 

The  Department  shall  not  hold  the  Direct  Marketer  directly 
liable  or  otherwise  responsible  for  remittance  of  use  taxes  in 
regard  to  sales  transactions  where  purchasers   have  failed  to 
remit  the  proper  tax  amounts  with  their  payments,   even  though 
use  taxes  remain  due  from  such  purchasers,  if  either  of  the 
following  conditions  exist: 

Condition  1: 
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a)  The  obligation  to  pay  the  tax  was  clearly  indicated  on 
the  order  form;  and 

b)  If  the  tax  due  from  the  purchaser   in  connection  with  a 
sales  transaction  was  greater  than  ten  dollars,  a  reminder  notice 
was  sent  to  the  purchaser  ;  and 

c)  Within  thirty  (30)  days  of  the  end  of  any  calendar 
quarter,  the  Direct  Marketer  turns  over  to  the  Department 
relevant  transaction  data  regarding  those  purchasers  whose  tax 
liability  for  that  quarter  is  greater  than  ten  (10)  dollars  and 
who  did  not  remit  the  applicable  use  tax  with  their  payments. 

Condition  2: 

Within  thirty  (30)  days  of  the  end  of  any  calendar  quarter, 
the  Direct  Marketer  certifies  that  the  outstanding  uncollected 
tax  is  less  than  ten  percent  (10%)  of  the  total  tax  due  for  sales 
during  that  quarter. 

Section  4  -  ADMINISTRATIVE  PROCEDURES 


A.  within  thirty  (30)  days  of  the  end  of  each  calendar 
quarter,  the  Direct  Marketer  shall  report  to  the  Department,  on 
the  Standard  Interstate  Agreement  Remittance  Form,  all  sales 
subject  to  taxation,  along  with  the  amount  of  taxes  actually 
collected,  and  shall  remit  such  taxes  to  the  Department  with  its 
report. 

B.  The  Department  shall  not  independently  audit  Direct 
Marketer.   Audits  of  the  Direct  Marketer  shall  be  conducted  on  a 
joint  basis  with  the  other  Party  states   by  the  state,  its 
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representative,  state  instrumentality  or  other  entity  designated 
pursuant  to  the  Interstate  Agreement  ,  and  such  audits  shall  not 
be  conducted  more  frequently  than  once  per  year. 

C.   No  information  received  by  the  Department  through 

reports  or  certifications  of  the  Direct  Marketer  or  through 
audits  of  the  Direct  Marketer  may  be  used  by  the  Department  for 
any  purpose  other  than  its  collection  of  taxes  pursuant  to  this 
Agreement. 

Section  5  -  STANDARDIZATION 

A.  Except  as  may  be  authorized  by  law,  no  use  tax  shall  be 
imposed  on  Direct  Marketer's  charges  to  its  purchasers  for  shipping  and 
handling. 

B.  A  use  tax  on  gift  transactions  (e.g.,  transactions  in 
which  the  recipient  of  the  goods  does  not  pay  any  consideration 
for  the  goods)  shall  be  due  to  the  Department  only  if  the  billing 
address  of  Direct  Marketer's  purchaser   (i.e.,  the  person  paying 
for  the  goods  and  making  the  gift)  is  located  within  the  State  of 

.   Neither  the  Direct  Marketer  nor  the  recipient  of  the 

goods  within  the  State  of  shall  be  liable  for  any  payment 

of  use  tax  on  goods  purchased  by  persons  whose  billing  address  is 

located  outside  the  State  of  and  who  directed  the 

delivery  of   the  gifted  goods  to  persons  located  within  the  State 
of  . 

C.  Sales  for  resale  shall  not  be  subject  to  use  tax.   The 

Direct  Marketer  shall  not  be  required  to  obtain  a  resale 
certificate  to  establish  proof  of  a  sale  for  resale.   Any 
evidence,  including  but  not  limited  to,  a  resale  certificate 


102 


number,  an  affidavit,  an  unsworn  written  statement,  or  proof  that 
the  purchaser  is  engaged  in  reselling  similar  products  to  those 
purchased  from  Direct  Marketer  in  the  usual  course  of  its 
business  shall  constitute  sufficient  evidence  of  a  sale  for 
resale. 

D.  The  Department  agrees  to  apply  to  transactions  by  the 
Direct  Marketer  the  uniform  definitions  of  commonly  exempted 
products,  such  as  food  and  clothing,   developed  pursuant  to  the 
Interstate  Agreement  ,  to  the  extent  that  such  products  are 
exempt  from  use  tax  under  the  laws  administered  by  the 
Department . 

E.  In  regard  to  the  use  tax  on  installment  sales  and  series 
sales  of  products,  the  computation  and  due  date  for  such  taxes 
shall  be  based  upon  the  periodic  payments  by  customers. 

Section  6  -  IMMUNITIES 

A.  During  the  term  of  this  Agreement,  the  Direct  Marketer 
shall  not  be  liable  for  any  state  use  tax  collection,  reporting 
or  remittance  obligations  to  the  Department  beyond  those 
specifically  set  forth  in  this  Agreement. 

B.  Any  resident  of  the  State  of  who 

pays  the  full  amount  of  state  use  tax  to  Direct  Marketer  as 
required  under  this  Agreement  shall  be  relieved  of  any  further 
use  tax  liabilities  in  connection  with  the  same  sales 
transaction. 

C.  The  Department  shall  waive  any  claim  of  liability 
against  the  Direct  Marketer  for  uncollected  state  use  taxes  for 
the  period  prior  to  the  effective  date  of  this  Agreement. 
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D.   Neither  this  Agreement,  nor  the  Interstate  Agreement, 
nor  any  acts  or  conduct  undertaken  taken  pursuant  to  said 
Agreements,  shall  constitute  a  waiver  of  any  rights  or  defenses 

of  either  the  Direct  Marketer,  the  State  of  , 

or  any  other  person  or  entity  not  a  party  to  those  agreements, 
except  as  expressly  set  forth  in  this  Agreement;  nor  shall  they 
constitute  evidence  of  or  acknowledgement  of  any  jurisdictional 
or  regulatory  authority,  or  any  lack  thereof,  of  the  Department 
or  any  other  agency  of  state  government  either  during  or  after 
the  term  of  this  Agreement. 


Section  7  -     LIMITATION  OF  LIABILITY. 

Notwithstanding  any  other  provision  contained  in  this 
Agreement  to  the  contrary,  should  Direct  Marketer's  prior 
activities  in  this  state  exceed  that  described  in  Article 
III.2.d.  or  III.3.d.  as  set  forth  in  the  Interstate  Agreement, 
the  Department  may  seek  by  assessment  or  other  lawful  procedure 
the  collection  of  state  and  local  use  taxes  for  a  period  not  to 
exceed  two  years  preceding  the  date  that  the  Direct  Marketer  has 
registered  to  collect  use  taxes  for  this  state  under  this 
Agreement,  so  long  as  this  state  commences  an  audit  of  the  Direct 
Marketer  for  such  liability  within  eight  months  (240  days)  from 
the  date  of  such  registration.   With  the  exception  of  this 
potential  liability,  Direct  Marketer  shall  be  treated  for  all 
other  purposes  as  a  qualified  Direct  Marketer  as  that  term  is 
defined  in  the  Interstate  Agreement. 

Section  8  -  DURATION  AND  TERMINATION 

A.  This  Agreement  shall  remain  in  effect  and  binding  on 
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both  parties  for  a  period  of  five  (5)  years  from  date  of  the 
Direct  Marketer's  registration  to  collect  this  state's  use  taxes 
and  shall  not  be  impaired  or  otherwise  affected  by  subsequent 
state  or  federal  legislation.   The  immunities  provided  by  this 
Agreement  shall  survive  its  termination. 

B.    This  Agreement  shall  automatically  be  renewed  for 
successive  terms  of  five  years  each,  unless  either  party  provides 
notice  of  termination  to  the  other  party  at  least  twelve  months 
prior  to  the  expiration  of  the  initial  or  any  subsequent  term  of 
this  Agreement.   Such  notice  of  termination  shall  be  sent  by 
certified  mail,  return  receipt  requested.   Notice  to  the 
Department  shall  be  addressed  to  the  Commissioner  or  Director  of 
Taxation,  as  the  case  may  be;  and  notice  to  the  Direct  Marketer 
shall  be  addressed  to  its  president. 


This  Agreement  has  been  executed  as  of  the  dates  set  forth  below 
by  the  Party  state  and  the  Direct  Marketer. 


State  of 


By: 


Title: 


Date; 


Direct  Marketer: 
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By: 


Title: 


106 


nmu| 


DIRECT  MARKETING  ASSOCIATION,  INC 

1101   17th  Slreel  NW   Wasnmgion,  DC  20036-4704  •  (202)  347-1222     Fax    (202)  785-2231 


ROBERT  ).  LEVERING.  ESQ. 

SENIOR  Vict  PRESIDENT.  CATALOG  ISSUES 


December  9,  1992  VIA  FACSIMILE 


Harley  Duncan  Dan  Bucks 

Executive  Director  Executive  Director 

National  Federation  of  Multistate  Tax  Commission 

Tax  Administrators  444  North  Capitol  Street,  N.W. 

444  North  Capitol  Street,  N.W.  Suite  409 

Suite  334  Washington,  D.C.   20001 
Washington,  D.C.   20001 

Dear  Harley  and  Dan: 

This  letter  is  in  response  to  your  request  for  information 
concerning  the  anticipated  level  of  participation  by  direct 
marketers  in  a  Voluntary  Tax  Collection  Agreement  should  such  an 
agreement  be  offered  by  the  states.   You  requested  this 
information  by  December  9  so  that  it  could  be  presented  to  the 
FTA  and  MTC  Executive  Committee  meetings  on  the  lOth  and  assist 
those  committees  in  evaluating  the  draft  agreement. 

The  negotiating  teams  have  made  substantial  progress  in  reaching 
a  point  where  a  voluntary  tax  collection  agreement  is  at  least  a 
possibility.  The  draft  agreement  coming  out  of  our  ]ast  session 
on  November  3  0  represents  a  number  of  substantial  compromises  by 
both  sides.  We  appreciate  the  effort  which  has  been  made  and  the 
good  faith  which  has  been  demonstrated  between  industry  and 
government  officials  in  these  negotiations. 

I  understand  the  need  of  your  organizations,  as  part  of  their 
evaluation  of  the  draft  agreement,  for  a  firm  estimate  on  the 
level  of  industry  participation  and  volume  of  sales  which  are 
likely  to  fall  under  a  voluntary  use  tax  collection  program.   The 
numbers  set  forth  later  in  this  letter  are  the  result  of 
substantial  polling  of,  and  discussions  with,  direct  marketers 
since  our  November  30  meeting.  Obviously,  this  is  a  short  period 
of  time  within  which  to  obtain  responses  from  a  large  and  diverse 
industry  in  regard  to  a  long  and  complicated  agreement. 


HaadqiMnerm: 

IIWkMMndStiMI  6  Eul  4lm  StfMt  1101  ITIhStrMI  NW 

N«w  Ytork.  NV  1003e-«OM  N«w  Yorlt.  NY  10017-4646  WtaShlngton.  DC  20036-4704 

<I«)  766-7377  (212)  766-7277  (2021  3471222 

•  PresKWnt  •  ConrafenCB  Adminislraiion  •  Contarence  •  Memb«rsh)p  Dev«opm»ni  •  Conrerence  Hegistfalion  •  Govamment  AHairs 
Pfogfimming  •  Councils  •  Professional  Training  4  .  ECHO  "  InOuslrv  Ralalions  •  ftasaarcn  "  Elhics  &  Consumer  Anairs 
D#weioome*«  •  Seminar  Canter  •  Public  Ralalions  •  PuWicalion  Sales  •  Informaiton  Systems  •  Personnel  •  Conference  Logistics 

.  kiKKTnalion  CantraJ  •  Ubrajy  .  Market  Dewetopment  *  Promotioo/Pfoduclion  •  Finance  •  Oiraci  Marketing 

•  intemational  S«rvic««  Educational  Foundation 
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Nonetheless,  I  believe  that  the  figures  are  "hard"  and  will 
present  to  your  respective  memberships  a  realistic  view  of  the 
potential  of  the  draft  Interstate  Agreement. 

As  you  know,  to  our  disappointment,  the  states  in  these 
negotiations  did  not  begin  to  approach  the  original  proposal  of 
the  Direct  Marketing  Association  for  a  single,  unified,  national 
mail  order  use  tax  rate  and  a  single  entity  to  which  taxes  would 
be  reported  and  remitted.   Nor  did  we  obtain  important  objectives 
regarding  such  matters  as  standardized  treatment  of  shipping  and 
handling  charges  and  uniform  definitions  for  commonly  exempted 
products  and  transactions  (as  compared  to  a  promise  to  provide 
such  uniformity  sometime  in  the  future) .   DMA  agreed  to 
compromise  on  these  matters  in  the  belief  that  a  sufficient 
number  of  large  direct  marketers  would  still  find  the  agreement 
attractive.   However,  there  is  no  question  that  these  departures 
from  a  more  standardized  and  simplified  model  will  limit  direct 
marketer  participation  in  the  program. 

Also,  the  numbers  set  forth  in  this  letter  assume  that  all  states 
with  sales  and  use  tax  laws  will  join  the  Interstate  Agreement. 
Indeed,  in  requesting  estimates  from  the  DMA,  you  informed  us 
that  such  universal  participation  by  the  states  should  be  the 
operative  basis  for  our  estimates  —  even  though  it  was  unlikely 
that  such  a  participation  level  would  be  reached  among  the 
states.   The  disparity  in  state  tax  laws  has  long  been  the 
principal  objection  of  direct  marketers.   Consequently,  if  the 
number  of  participating  states  falls  substantially  short  of 
universal  participation,  we  can  expect  a  decline  in  participation 
by  direct  marketers.   Obviously,  this  is  a  matter  totally  within 
the  control  of  the  states  and  neither  the  Direct  Marketing 
Association  nor  its  member  have  any  say  in  that  decision. 

Based  on  discussions  with  company  executives  representing  all  of 
the  major  segments  of  the  direct  marketing  industry,  I  anticipate 
the  following  level  of  participation  in  the  Voluntary  Tax 
Collection  Agreement  during  the  first  two  years: 

Time            Number  of  Large  Direct      Annual  Sales  of 
Period Marketers  Participating Participants 

First  6  months        10  companies         $1.25  billion 

First  year  20  companies         $2  billion 

First  two  years       45  companies         $3  1/2  billion 
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If  the  agreement  is  "working"  after  two  years,  I  would  expect 
that  participation  would  continue  to  grow.   This  belief  is  shared 
by  all  of  oxir  negotiating  group  and  is  based  on  a  number  of 
factors : 

1.  It  may  t20ce  a  year  or  two  of  industry  experience  with  a 
simplified  tax  system  for  some  companies  to  recognize 
it  as  a  new  reality  and  rethink  old  assumptions. 

2.  New  technologies  and  new  marketing  techniques  will  make 
it  more  advantageous  for  companies  to  take  tax 
considerations  out  of  their  business  decisions. 

3.  Once  one  or  two  companies  in  a  specific  market  "take 
the  plunge,"  it  will  be  much  easier  for  competitors  to 
follow  suit. 

There  are  also  companies  not  counted  in  the  estimate  for  the 
first  two  years  which  neverthless  may  choose  to  participate  in 
the  agreement  during  that  time  period.   They  fall  into  three 
categories: 

1.  A  number  of  interested  companies  polled  could  not  give 
any  kind  of  commitment  at  this  time  because  there  was 
insufficient  time  to  study  the  draft  agreement  and 
analyze  its  impact  on  the  company.   Although  the 
negotiations  have  been  going  on  for  almost  two  years 
and  have  been  well  publicized  in  the  industry,  most 
companies  did  not  give  the  potential  agreement  the  kind 
of  analysis  and  top  management  attention  it  needs  while 
the  agreement  was  still  evolving. 

2.  I  have  received  a  few  calls  in  the  past  six  months  from 
fairly  large  national  marketers  who  are  not  DMA  members 
but  who  have  expressed  an  interest  in  the  voluntary 
agreement.   I  have  no  way  of  getting  a  firm  indication 
of  the  intention  of  companies  in  this  group  and, 
therefore,  did  not  include  them. 

3.  Business-to-business  direct  marketers  have  expressed 
some  interest  in  a  voluntary  tax  collection  agreement 
during  the  negotiations.   However,  the  burden  of 
dealing  with  exempt  buyers  and  exempt  transactions 
would  be  a  major  impediment. 

The  current  system  would  force  business-to-business 
marketers  with  national  tax  collecting  responsibilities 
to  keep  on  file  literally  millions  of  exemption 
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certificates.   The  draft  agreement  promises  that  "the 
Party  states. . .shall  study  the  compliance  issues  raised 
by  sales  to  exempt  organizations  and  exempted 
transactions,  such  as  sale  for  resale,  and  within  six 
months  of  the  effective  date  of  this  agreement  shall 
develop  administrative  procedures  that  will  reduce  the 
compliance  burdens  associated  with  such  transactions" 
(Article  rv.  Section  4d)  . 

The  problem  of  documenting  an  exempt  sale  for  resale 
has  been  specifically  addressed  in  the  agreement. 
However,  the  resale  exemption  is  only  a  small  part  of 
this  overall  problem,  I  am  told.   If  the  other  issues 
can  be  handled  as  well  in  the  next  six  months,  then 
additional  participation  by  a  half  dozen  or  so 
companies  (with  over  $1  billion  dollars  in  annual 
sales)  is  possible.   At  this  time,  however,  none  of  the 
companies  concerned  with  this  issue  can  make  a 
commitment  based  upon  promises  of  simplifications  in 
the  future. 

One  final  point.   I  am  aware  that  the  revenue  projections  for 
this  agreement  are  liJcely  to  be  measured  by  your  member  states 
against  a  backdrop  of  expectations  created  by  mail  order  tax 
revenue  estimates  based  upon  the  study  commissioned  by  the 
Advisory  Commission  on  Intergovernmental  Relations  (ACIR)  in 
1985.   I  want  to  repeat  for  the  record  that  those  figures  are 
inaccurate. 

The  ACIR  revenue  estimates  are  based  on  industry  sales  figures 
which  include  large  categories  of  sales-tax-exempt  items  such  as 
insurance  and  investment  contracts.   In  addition,  dozens  of  large 
direct  marketers  (other  than  Sears  and  Penneys)  with  substantial 
presence  in  multiple  states,  such  as  American  Express,  Columbia 
Book  and  Record  Club,  IBM  Direct,  etc.,  were  left  in  the  industry 
sales  figures  used  by  ACIR  despite  the  fact  that  their  sales  are 
already  subject  to  a  collection  duty.    Finally,  the  revenue 
charts  produced  for  lobbying  purposes  do  not  even  reflect  the 
adjustments  that  were  made.   (The  ACIR  charts  use  admittedly 
"unadjusted"  figures.) 

Our  figxires  indicate  that  less  than  S8  billion  in  untaxed  mail 
order  sales  are  generated  annually  by  companies  with  over  S12.5 
million  in  gross  annual  sales.   A  voluntary  agreement  has  a  good 
chance  of  bringing  40  to  50  percent  of  that  money  into  the 
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Harley  Duncan 
Dan  Bucks 
Page  5 

collection  system  within  3  or  4  years.  A  voluntary  system  has 
the  additional  enormous  advantage  of  being  vastly  more  efficient 
both  for  business  and  government.   I  hope  that  your  member  states 
will  recognize  that  this  agreement  could  bring  in  almost  as  much 
net  revenue  as  a  compulsory  system  and  do  so  in  a  far  shorter 
time  period  than  relying  on  the  uncertain  prospects  for  federal 
enabling  legislation. 

I  continue  to  believe  that  this  voluntary  approach  with  its 
incentives  to  simplify  and  standardize  national  tax  collecting 
has  advantages  for  all  the  parties  and  for  the  country.   I  hope 
it  works.   Many  thanks  to  you  and  the  rest  of  the  state 
negotiating  team  for  your  open-mindedness  and  perseverance.   If 
there  is  anything  more  I  can  do,  please  let  me  know. 


Sincerely, 


Robert  J.    Levering 
RiTL/gap 


s 
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FEDERATION  OF  TAX  ADMINISTRATORS 

AAA  North  Capitol  St  .  NW.  Washington.  D.C  20001  •  (202)  624-5890 
December  16, 1992 


VTA  FArSTMTTF. 


Mr.  Roben  J.  Levering 
Sr.  Vice  President,  Catalog  Issues 
Direa  Marketing  Association,  Inc. 
1101  17th  Street,  hfW 
Washington,  DC  20036 


Dear  Bob: 


Thank  you  for  your  prompt  and  timely  response  to  the  states'  request  for 
information  on  the  expected  level  of  participation  in  the  proposed  Voluntary  Tax 
Collection  Agreement  It  was  extremely  helpful  to  the  governing  boards  of  the 
Federation  of  Tax  Administrators  and  the  Multistate  Tax  Cotnmission  in  their  evaluation 
of  the  proposed  agreement 

We  believe,  as  you  do,  that  the  discussions  between  the  direct  marketing  industry 
and  state  tax  administrators  made  substantial  progress  in  narrowing  the  range  of 
differences  between  the  two  parties  and  in  increasing  the  understanding  and  appreciation 
of  each  party  for  the  position  of  the  other.  Both  parties,  we  believe,  operated  in  good 
faith  throughout  the  negotiations  by  clearly  and  accurately  representing  the  position  of 
their  principals  and  by  striving  to  reach  an  agreement  acceptable  to  both  sides. 

By  concurrent  action  taken  on  December  10,  1992,  the  FTA  Board  of  Trustees 
and  MTC  Executive  Committee  found  the  Voluntary  Tax  Collection  Agreement  resulting 
from  the  negotiating  process  to  be  unacceptable.  Accordingly,  they  determined  that  the 
proposal  should  not  be  forwarded  to  the  National  Governors'  Association.  Further,  the 
governing  boards  instructed  us  to  prepare  an  explanation  of  the  groups'  assessment  of  the 
proposed  agreement  to  be  shared  with  other  organizations  of  government  officials.  The 
boards  also  specifically  indicated  that  they  did  not  want  their  actions  to  preclude  the 
pursuit  of  federal  legislation  as  the  proper  course  for  a  uniform  resolution  of  the  issue  of 
collecting  state  and  local  sales  use  taxes  on  goods  shipped  into  a  state. 

The  action  of  the  governing  boards  was  driven  in  large  pan  by  their  conclusion 
that  the  proposal  did  not  further  significantly  the  achievement  of  their  primary  aim 
throughout  these  discussions.  Namely,  it  has  been  the  purpose  of  administrators  through 
these  discussions  to  bring  about  a  substantial  parity  between  local  retailers  who  must 
collect  tax  on  their  sales  and  direa  marketers  who  sell  similar  items  into  a  state  without 
the  collection  of  tax.  The  level  of  voluntary  compliance  to  be  expected  under  the 
proposal  did  litde  to  "level  the  playing  field"  and  provide  for  consistent  treatment  of  local 
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retailers  and  direct  marketers.  When  coupled  with  the  conditions  regarding  future  federal 
legislative  activities  and  the  treatment  of  local  government  taxes,  state  administrators 
simply  concluded  that  too  much  was  being  asked  and  too  littie  was  being  achieved. 

On  behalf  of  the  entire  state  negotiating  team,  we  want  to  thank  you,  George 
Isaacson  and  others  from  the  marketing  industry  for  your  hard  work  and  efforts  in 
developing  the  proposed  collection  agreement.  While  it  would  appear  we  have  not 
achieved  a  successful  conclusion  at  this  point,  perhaps  we  shall  have  the  opportunity  to 
work  on  niattcrs  of  mutual  concern  in  the  future.  Please  feci  free  to  contact  cither  of  us  if 
you  require  further  information  on  this  or  any  other  matter. 

With  every  best  wish  we  remain. 

Sincerely, 


WL^.R.^  77/7 

Dan  R.  Bucks.  Executive  Directdr— ^  Harley  T.  Duncan,  Executive  Durctor 

Multistate  Tax  Commission  Federation  of  Tax  Administrators 


George  Isaacson 
James  Buresh 
Terry  Schroeder 
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MAINE  ALTERNATIVE 


Currently  ten  states  collect  use  tax  directly  from  consumers  through 
the  state's  income  tax  form.   However,  only  the  State  of  Maine  of 
these  ten  states  has  an  effective  method  for  collecting  mail  order  use 
taxes.   The  Maine  statute,  which  took  effect  in  1991,  led  to  the 
collection  of  $1.7  million  of  an  estimated  $7.3  million  of  use  tax 
owed  or  23  percent  of  the  estimated  amount  owed. 

While  a  number  of  states  list  a  line  on  their  income  tax  forms  to 
attempt  to  collect  use  tax  on  out-of-state  purchases,  only  Maine  has  a 
"default  provision."   If  a  Maine  taxpayer  leaves  the  line  blank  (thus 
declaring  no  purchases  from  out-of-state  marketers  were  made) ,  or 
fails  to  sign  that  line  of  the  form  (under  penalty  of  perjury) ,  then 
the  state  automatically  adds  an  amount  equal  to  the  average  tax  owed 
on  out-of-state  purchases,  calculated  at  0.0366  percent  of  the 
taxpayer's  taxable  income.   For  example,  if  a  taxpayer  has  $30,000  of 
taxable  income,  the  tax  would  be  $11.00.   The  Maine  statute  also 
requires  (under  penalty  of  perjury)  listing  any  mail  order  purchase 
which  exceeds  $500.   Maine's  collection  level  of  23  percent  is 
significant  since  1991  was  the  first  year  of  implementation  of  the  new 
statute  and  the  state  employed  no  added  enforcement  effort  to  increase 
compliance  with  the  new  provision. 
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April  13,  1994 

The  Honorable  Dale  Bumpers 

Ch£iirman 

Senate  Small  Business  Committee 

428-A  Russell  Senate  Office  Building 

Washington,  DC  20510 

Dear  Mr.  Chairman: 

On  behalf  of  the  hundreds  of  thousands  of  American  businesses  (both  for  profit  and  not 
for  profit)  represented  by  our  organizations,  we  urge  you  to  oppose  federal  use  tax 
legislation,  the  subject  of  hearings  today  before  the  Senate  Small  Business  Committee. 
"The  Tax  Fairness  for  Main  Street  Businesses  Act"  (S.  1825)  would  unfairly  threaten  the 
survival  of  thousands  of  mail  order  companies,  hundreds  of  thousands  of  other  national 
marketers  and  seriously  damage  many  industry  supphers. 

If  passed,  national  marketers,  the  majority  of  which  are  defined  as  "small  businesses," 
would  be  forced  to  shoulder  the  administrative  burdens  of  collecting  and  remitting  taxes 
for  45  states  and  the  District  of  Columbia  according  to  6,100  different  rates  and  46  sets 
of  exemptions  and  diverse  compliance  rules.  In  1992,  it  would  have  amounted  to 
compiling,  preparing  and  filing  over  428  returns  each  month,  5,136  returns  a  year  or  21 
returns  on  a  daily  basis  for  some  companies.  They  would  also  be  subject  to 
time-intensive  audits  by  more  than  432  jurisdictions  that  administer  sales  and  use  taxes 
throughout  the  coimtry. 

The  "in  lieu"  provision  which  provides  businesses  with  the  opportunity  to  collea  taxes 
according  to  the  average  local  tax  rate  is  unworkable.   Consumers  should  not  be  asked  to 
pay  more  than  they  owe  and  responsible  marketers  would  not  ask  them  to.   Likewise, 
computer  tax  collection  systems  are  cost-prohibitive  for  small  to  mid-size  firms  above  the 
$3  milhon  threshold  and  do  not  handle  half  of  the  compliance  costs  of  collecting  use 
taxes  ~  the  costs  incurred  from  communicating  tax  instructions  to  customers  and 
customer  failure  to  pay  the  tax.  The  compliance  costs  alone  would  be  6.5  times  greater 
for  national  marketers  than  for  local  retailers  who  deal  with  only  one  rate  and  one  set  of 
exemptions. 

A  dramatic  loss  in  sales  will  result  due  to  the  increased  complexity  for  customers  in 
placing  orders,  loss  of  valuable  catalog  advertising  space  to  explain  tax  rates  and 
exemptions,  and  higher  prices.   Mail  order  companies  estimate  this  loss  to  be  as  much  as 
20  percent  which  will  be  felt  by  thousands  of  suppUers  including  printers,  list  brokers, 
paper  manufacturers,  service  bureaus,  advertising  agencies,  etc.  which  support  the  direct 
marketing  industry. 

Revenue  estimates  offered  by  the  bill's  proponents  are  significantly  inflated  and  do  not 
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account  for  taxes  zdready  being  collected  by  direct  marketers  who  have  a  presence  in  the 
state  and  for  sales  of  tax  exempt  products.   Further,  these  estimates  do  not  take  into 
account  the  various  collateral  effects.   Sales  of  marketing  companies  and  their  suppliers 
would  drop  reducing  corporate  income  and  payroll  tax  receipts.   Net  sales  tax  revenue 
would  also  be  lower  for  states  due  to  added  enforcement  costs.  Accordingly,  this  is  a  tax 
collection  system  that  is  ill-suited  to  the  national  marketplace. 

This  is  an  unfair,  inefficient  and  unnecessary  way  to  collect  revenue.  We  urge  you  to 
actively  oppose  it. 

Sincerely, 

American  Advertising  Federation 

American  Association  of  Nurserymen 

American  Stamp  Dealers  Association 

Antiquarian  Booksellers  Association  of  America,  Inc. 

Associated  Credit  Bureaus,  Inc. 

Association  of  American  University  Presses 

Center  for  Science  in  the  Public  Interest 

Qassroom  Publishers  Association 

Direct  Marketing  Association,  Inc. 

Florida  Gift  Fruit  Shippers  Association 

Incentive  Federation,  Inc. 

Industry  Coimcil  on  Tangible  Assets 

Mail  Advertising  Service  Association,  International 

Mailorder  Association  of  Nurseries 

Newsletter  Publishers  Association 

Printing  Industries  of  America,  Inc. 

Promotional  Products  Association,  International 
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April  13,  1994 

The  Honorable  Dale  Bumpers 

Chairman 

Senate  Small  Business  Committee 

428-A  Russell  Senate  Office  Building 

Washington,  DC  20510 

Dear  Mr.  Chairman: 

For  more  than  97.7  million  American  consumers  mail  order  shopping  is  an  indispensable 
convenience,  if  not  a  necessity.  This  is  particularly  true  for  such  groups  as  the  elderly, 
the  disabled,  rural  families,  working  mothers  and  single  parents,  who  by  reason  of 
physical  condition,  geographic  isolation  or  lack  of  time,  have  few,  if  any  other  shopping 
alternatives  for  many  products.  On  behalf  of  the  millions  of  consumers  represented  by 
our  organizations,  we  urge  you  to  oppose  federal  use  tax  legislation,  the  subject  of 
hearings  today  before  the  Senate  Small  Business  Committee. 

If  "The  Tax  Fairness  for  Main  Street  Businesses  Act"  (S.  1825)  is  passed  and  direct 
marketers  are  forced  to  collect  use  taxes  from  out-of-state  customers,  mail  order 
shopping  would  become  confusing,  cumbersome  and  expensive.  The  complexities  of 
state  tax  laws  would  intrude  into  the  Uves  of  every  mail  order  consumer,  particularly  the 
35  percent  who  pay  by  check.  The  fate  of  the  customer's  order  will  depend  upon  his  or 
her  ability  to  properly  answer  such  difficult  questions  as:   What  state  and  local  tax  is 
applicable?   Is  the  item  taxable?   What  is  the  tax  rate?     Are  shipping  and  handling 
taxable?   At  what  rate?   How  much  should  I  write  my  check  for?   (Consider  calculating 
$29.95  X  .04225  percent  -  it's  not  easy.) 

Furthermore,  the  administrative  costs  and  inefficiencies  imposed  upon  direct  marketers 
would  result  in  increased  prices,  decreased  services  and  fewer  choices  for  consumers. 
For  many,  maU  order  shopping  provides  access  to  products  necessary  for  everyday  life,  as 
well  as  to  health  care  products,  medical  equipment,  and  many  other  specialty  items  not 
otherwise  available  in  retail  stores. 

Mail  order  opportunities  enrich  the  marketplace  providing  greater  choices  to  consumers. 
We  urge  you  to  oppose  this  unfair  and  inefficient  means  of  tax  collection. 

Sincerely, 


American  Council  of  the  Blind 
Disabled  American  Veterans 
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Fight  Back!  Foundation  for  Consumer  Education 
National  Alliance  of  Senior  Citizens 
National  Association  for  Home  Care 
National  Association  of  People  With  AIDS 
National  Grange 
Paralyzed  Veterans  of  America 
Veterans  of  Foreign  Wars 
World  Institute  on  Disability 
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Direct 
Marketing: 


Use  Tax  Burden  On  Catalogers 
Would  Upset  U.S.  Economy 


Federal  use  tax  legislation  would  effectively  depress 
direct  marketing  sales. 

Tax  collecting  through  the  mail  is  cumbersome.  The  more  than  30 
million  Americans  who  pay  for  mail  order  items  by  check  would  have 

to  calculate  their  own  taxes  according  to  varying  rates  before  ordering.  This 
will  result  m  lost  sales. 

Most  of  these  sales  would  be  lost  to  the  economy  altogether  and  would 
not  be  picked  up  by  retail  stores.    The  lost  sales  would  include  the  many 
discretionary  purchases  made  only  because  of  the  convenience  of  direct 
marketmg  and  the  ability  of  direct  marketing  to  brmg  a  great  variety  of 
products  to  the  attention  of  consumers  who  do  not  have  the  time  nor  the 
opportunity  to  buy  them  otherwise. 

Businesses  would  be  forced  to  collect  taxes  according  to  the  different 
rates  of  6,000  local  jurisdictions  as  well  as  the  varying  procedures  and 
exemption  schedules  of  46  states.  This  would  impose  unproductive  costs  on 
the  direct  marketing  business  and  force  the  closing  of  a  number  of  mail  order 
companies. 

USE  TAX  BURDEN  ON  CATALOGERS 
WOULD  UPSET  U.S.  ECONOMY 

Direct  Response  Business* 
$/Emp.  ,       %  Ch. 

1990  109,309         0  08 

1991  108,722        -0.54 

1992  110,330         1.48 

1993  111,110         0.71 

1994  113,495         2.15 

1995  115,211  151 
The  direct  response  industry  and  the  retail  industry  each  generate  one  job  for  every 
$100,000  in  sales.   Any  gains  in  the  retail  business  from  placing  tax  burdens  on  mail  order 
businesses  and  their  customers  would  be  offset  entirely  by  an  equal  loss  in  the  number  of 
Americans  employed  in  catalog  companies,  publishers,  printers,  advertising  agencies  and 
others  in  the  direct-response  business 

•Total  real  sales  attnbuted  to  direct  response  advertising  divided  by  total  employment  involved  in  all 

facets  of  the  business  that  support  this  amount  of  business. 

••Total  real  retail  trade  sales  divided  by  total  employment  The  WEFA  Group,  1994 


Retail  Trade** 

$/Emp. 

%  Ch 

103,794 

0.01 

102,708 

-1  05 

104,945 

2.18 

107.487 

2.42 

111,819 

403 

113,812 

1.78 
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Direct 
Marketing: 


Catalogs 

An  Economic  Force 


Catalog  Revenues  1987 35.7 

in  billions  of  dollars  1991 48.8 

1993 53.4 

1996 65.2* 

Catalog  Employment      1987 281.3 

in  thousands  1991 335.2 

1993 333.7 

1996 354.0* 

Catalog  Linked  1987 950 

Employment  1991 1,170 

in  thousands  1993 1,199 

1996 1,370* 

Catalog  Contribution      1987 28.6 

to  the  Gross  1991 39.9 

Domestic  Product  1993 43.2 

in  bUlions  of  dollars  1996 50.9* 

Statistics:  The  WEFA  Group 

'Projected  figures  provided  the  USPS  proposed  10.3%  across-the- 
board  rate  increase  is  upheld  in  the  R'94  rate  case. 

...And  A  Consumer  Choice 

Catalogs  have  been  filling  American  needs  since  Montgomery 
Ward  and  Sears,  in  the  1870s,  began  to  serve  an  agrarian 
nation.  Today,  time  has  become  a  valuable  commodity,  as 
single-parent  and  two-income  families  proliferate.  Shopping 
direct  through  catalogs  has  never  been  more  convenient, 
reliable  or  cost-effective,  not  only  for  the  time-deprived  but  for 
those  who  live  in  rural  areas,  the  elderly  and  disabled.  In  1993, 
more  than  half  the  adult  American  population  ordered 
merchandise  by  mail  or  phone.* 
'Simmons  Market  Research  Bureau 
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United  States  House  of  Representatives 

Committee  on  Small  Business 

Subcommittee  on  Procurement,  Taxation  and  Tourism 


Testimony  of 

JAMES  E.  MAURIN 

Chairman  and  Chief  Executive  Officer 

Stirling  Properties 

and 

Managing  Partner 

Maurin-Ogden  Properties 

on  behalf  of 

INTERNATIONAL  COUNCIL  OF  SHOPPING  CENTERS 


INTERSTATE  SALES  TAX  COLLECTION 


September  27,  1994 


Contact: 

Ellen  B.  Marshall 

International  Council  of 

Shopping  Centers 
1199  N.  Fairfax  Street,  Ste.  204 
Alexandria,  VA  22314 
Ph.:    703/549-7404 


122 


Good  afternoon.    My  name  is  James  E.  Maurin,  and  I  am  Chairman  and  Chief  Executive  Officer  of 
Stirling  Properties  and  Managing  Partner  of  Maurin-Ogden  Properties  in  New  Orleans,  Louisiana. 
Combined,  diese  two  companies  own  and  operate  42  shopping  centers  in  the  Gulf  South,  principally  in 
Louisiana.   These  centers  employ  over  10,000  people  in  retail  outlets  including  discount  and  electronics 
stores  and  small  "mom  and  pop"  operations.    I  would  like  to  thank  Chairman  Bilbray  and  the  members  of 
the  Subcommittee  for  conducting  this  hearing  today,  and  for  bringing  greater  focus  to  the  "tax  avoidance" 
situation  which  has  created  a  marketplace  inequity  between  traditional  retailers  and  the  direct  marketing 
industry  and  in  the  process  is  tlireatening  the  future  stability  of  tlie  retail  industry. 

I  am  presenting  my  testimony  today  on  behalf  of  tlie  International  Council  of  Shopping  Centers,  of  which 
I  am  a  member.    ICSC  is  the  trade  association  of  the  shopping  center  industry,  and  its  25,000  members 
represent  the  owners,  developers,  retailers,  financiers,  brokers,  and  all  other  professionals  involved  in  the 
shopping  center  industry.   There  are  over  39,000  shopping  centers  in  tlie  United  States  and  these  centers 
generated  in  excess  of  $790  billion  in  retail  sales  in  1993  --  and  remitted  $33  billion  in  state  and  local 
sales  tax  receipts.    Shopping  centers  are  also  one  of  the  biggest  employers  in  this  country  creating  jobs 
for  nearly  10  million  people,  or,  roughly,  1  of  every  9  non-agricultural  jobs  in  the  United  States.   It  is 
also  important  to  note  that  tlie  majority  of  shopping  centers  are  not  the  "mega  malls"  that  everyone  writes 
about  in  tlie  newspapers.    In  reality,  nearly  85%  of  shopping  centers  occupy  less  than  200,000  square  feet 
of  leasable  space  --  roughly  equivalent  to  a  medium-size  department  store,  drug  store,  and  maybe  three  or 
four  other  small  retail  outlets.    Many  of  tliese  smaller  shopping  centers  are  the  very  lifeblood  of  the 
communities  in  which  tliey  are  located,  and  often  times  they  are  die  primary  provider  of  tax  revenue  on 
which  the  community  survives. 

Mr.  Chairman,  for  many  years  Congress  has  searched  for  ways  to  break  down  the  barriers  to  free  trade 
and  fair  competition  between  tlie  United  States  and  its  foreign  trading  partners.    However,  while  we  labor 
to  eliminate  foreign  barriers  we  largely  ignore  one  barrier  to  fair  competition  which  exists  within  our  own 
borders.   The  problem  is  simple;   traditional  retailers  must  collect  state  and  local  sales  taxes  on  consumer 
purchases  at  the  point  of  sale,  but  direct  marketers  are  not  required  to  collect  most  of  these  taxes,  and, 
instead  are  able  to  push  die  burden  of  sales  tax  remittance  on  to  tlie  shoulders  of  their  customers. 

This  situation  creates  a  tremendous  pricing  gap  be^veen  traditional  retailers  and  direct  marketing 
companies,  allowing  direct  marketers  to  sell  comparable,  or  at  times  identical,  merchandise  at  much  lower 
prices  simply  because  tliey  do  not  have  to  tack  on  the  6-8%  sales  tax  that  is  common  in  most  areas.   But 
the  problems  created  extend  much  further  than  differences  in  price  -  this  inequity  affects  employment 
and  state  and  local  economies  to  an  extent  that  I  imagine  many  members  of  the  Subcommittee  fail  to 
realize. 

In  practical  terms,  however,  what  does  this  "tax  avoidance"  mean  on  a  typical  retail  sale?   Let's  say  that  I 
go  into  a  men's  clotliing  store  in  Baton  Rouge  to  buy  a  suit.   The  clotliing  store  can  buy  the  suit 
wholesale  for  $200  and  decides  to  sell  the  suit  to  me  for  $300.    If  you  add  on  the  sales  tax  of  8%,  the 
total  cost  to  me  is  $324.    However,  a  mail  order  company  (that  has  no  stores  in  Louisiana)  may  offer  the 
same  suit,  and  because  tliey  are  not  required  to  collect  sales  tax,  tlieir  total  price  is  $300.   Therefore,  in 
order  to  stay  competitive  tlie  retail  store  will  have  to  lower  tlieir  sales  price  to  about  $275  so  that  their 
total  price,  including  tax,  is  in  the  same  range  as  tliat  of  the  mail  order  company. 
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What  results  from  tliis  one  example  is  a  "domino  effect"  for  both  tiie  shopping  center  industry  and  local 
economies.    Retailers  are  forced  to  operate  on  smaller  (or  sometimes  nonexistent)  profit  margins.   They 
hire  fewer  employees.    Some  are  even  forced  to  shut  down.    And  fewer  sales  in  local  retail  stores  means 
a  decrease  in  sales  tax  revenues  available  for  use  by  state  and  local  governments. 

It  is  important,  however,  to  examine  the  changing  marketplace  to  realize  the  current  and  future  impact  of 
this  tax  inequity.    Extraordinary  changes  are  taking  place  in  the  retail  marketplace  —  and  the  defmition  of 
"shopping"  is  undergoing  a  transformation.    With  tlie  advent  of  expanded  use  of  catalog  merchandising 
and  video  shopping  services,  consumers  are  taking  advantage  of  the  luxury  of  shopping  from  the  comfort 
of  their  own  home  in  lieu  of  patronizing  their  hometown  merchants.   The  following  points  illustrate  the 
striking  changes  tliat  are  taking  place: 

■  Over  the  past  several  years,  the  increase  in  retail  sales  in  shopping  centers  has  remained  steady  at 
under  5  percent  per  year,  while  retail  sales  for  tlie  direct  marketing  industry  show  a  more 
dramatic  increase  —  up  14  percent  from  1992  to  1993,  and  sales  are  expected  to  increase  at  6%  or 
better  each  year  tlirough  tlie  year  2000.    For  1993,  llie  Direct  Marketing  Association  reports  sales 
of  over  $234  billion  —  or  roughly  30%  of  the  total  retail  sales  generated  by  shopping  centers. 
And  altliough  in  1993  over  $33  billion  in  sales  tax  revenues  were  collected  and  remitted  by 
retailers  in  shopping  centers,  state  and  local  sales  taxes  were  collected  on  only  a  very  small 
percentage  of  $234  billion  in  sales  by  direct  marketing  companies. 

■  As  I  stated  earlier,  nearly  10  million  people  in  the  U.S.  are  employed  in  shopping  centers.   The 
mail  order  catalog  industry,  however,  employs  less  than  200,000  across  the  country. 

■  Additional  sources  for  so-called  "tax-free"  shopping  are  rapidly  becoming  available  to  consumers. 
Interactive  television,  online  computer  services,  and  electronic  shopping  for  airline  passengers  are 
just  a  few  examples  of  direct  marketing  services  which  stand  to  grab  a  greater  share  of  the 
traditional  retail  market  in  the  next  decade. 

These  points  illustrate  tlie  changing  retail  marketplace  --  but  let's  take  a  look  at  some  of  the  problems 
caused  by  the  tax  inequity  between  traditional  retailers  and  direct  marketing  companies.   The  sales  tax 
revenues  generated  by  local  retailers  get  funneled  back  into  local  economies  to  fund  services  such  as 
schools,  police  and  fire  protection,  and  infrastructure  improvements  to  roads  and  bridges.    But  a  big  mail 
order  company  on  tlie  east  coast  often  times  is  not  required  to  contribute  sales  tax  revenues  to  cities  and 
towns  in  Louisiana  even  tliough  tliey  ship  millions  of  dollars  of  merchandise  each  year  into  the  state 
while  taking  full  advantage  of  many  of  Louisiana's  state  and  local  services  which  are  funded  by  sales  tax 
revenues. 

In  addition,  as  tlie  pool  of  tax  revenues  available  to  state  and  local  governments  decreases,  legislators 
must  look  for  ways  to  make  ends  meet.  Often  times,  tliey  increase  the  taxes  on  local  companies  "for  the 
privilege  of  doing  business  in  tlie  community".  These  tax  increases  are  another  blow  to  the  small  retailer 
who  is  already  having  a  hard  time  making  ends  meet.  Instead  of  increasing  taxes,  wouldn't  it  make  more 
sense  in  tliis  situation  to  ask  everyone  ~  including  direct  marketing  companies  ~  who  takes  advantage  of 
the  privilege  of  doing  business  in  the  community  to  collect  and  remit  state  and  local  sales  taxes  at  the 
point  of  purchase? 
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And,  most  importantly,  for  every  purchase  that  a  consumer  makes  from  an  out-of-state  direct  marketing 
company  another  in-state  retail  job  is  put  in  jeopardy.  Members  of  the  Subcommittee,  how  many  of  the 
constituents  in  your  district  receive  a  paycheck  from  a  big  out-of-state  mail  order  company? 


Mr.  Chairman,  I  am  proud  that  the  Louisiana  State  Senate  recently  passed  a  resolution  urging  the  U.S. 
Congress  to  protect  the  traditional  retail  industry  by  passing  interstate  sales  tax  legislation,  and  I  implore 
the  members  of  the  Subcommittee  to  take  up  the  challenge.     It  is  time  to  end  the  tax  subsidization  of  the 
direct  marketing  industry.    Allow  traditional  retailers  and  direct  marketers  to  play  by  the  same  set  of  rules 
~  retailers  are  certainly  up  to  tlie  challenge  of  competing  on  a  level  playing  field.   In  doing  so,  you  will 
tear  down  barriers  to  fair  competition,  preserve  and  create  jobs,  and  provide  badly  needed  revenue  for 
state  and  local  economies. 

Thank  you  for  allowing  me  to  present  my  testimony  today,  and  I  will  be  happy  to  answer  any  questions 
you  have. 
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MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE,  I  AM  JAMES  B. 
MCNEER,  MAYOR  OF  COLONIAL  HEIGHTS,  VIRGINIA  AND  PROVOST  AND  DEAN 
OF  FACULTY  AT  RICHARD  BLAND  COLLEGE,  COLLEGE  OF  WILLIAM  AND  MARY. 
I  APPEAR  BEFORE  THIS  COMMITTEE  TODAY  ON  BEHALF  OF  BOTH  THE 
NATIONAL  LEAGUE  OF  CITIES,  AND  THE  UNITED  STATES  CONFERENCE  OF 
MAYORS  AND  I  APPRECIATE  THE  OPPORTUNITY  TO  EXPRESS  OUR  STRONG 
SUPPORT  FOR  S.  1825,  THE  "TAX  FAIRNESS  FOR  MAIN  STREET  BUSINESS 
ACT  OF  1994,"  WHICH  WAS  INTRODUCED  BY  SENATOR  DALE  BUMPERS  IN 
LATE  JANUARY. 

THE  ISSUES  StTRROUNDING  THE  COLLECTION  OF  SALES  TAX  BY  OUT-OF- 
STATE  FIRMS  IS  NOT  NEW  TO  LOCAL  GOVERNMENTS.   IT  WAS  BACK  IN  1988 
THAT  A  COALITION  OF  STATE  AND  LOCAL  GOVERNMENTS  DEVELOPED  A 
CONSENSUS  APPROACH  TO  THE  COLLECTION  OF  OUT-OF-STATE  SALES  TAX 
THAT  ACCOMPLISHED  TWO  CRITICAL  OBJECTIVES.   FIRST,  THE  CONSENSUS 
APPROACH  WAS  DESIGNED  TO  ENSURE  THAT  BOTH  STATES  AND  LOCAL 
GOVERNMENTS  SHARE  EQUITABLY  IN  THE  REVENUES  GENERATED  BY  THE 
COLLECTION  OF  SALES  TAX.   SECOND,  THE  CONSENSUS  APPROACH  WAS 
DESIGNED  TO  SIMPLIFY  THE  COLLECTION  OF  SALES  TAX  FOR  DIRECT 
MARKETING  COMPANIES  BY  ESTABLISHING  AN  IN-LIEU  FEE  IN  STATES 
WHERE  THE  LOCAL  SALES  TAX  RATES  ARE  NOT  UNIFORM. 

IT  IS  WITH  GREAT  SATISFACTION  THAT  WE  NOW  FIND  THE  CONSENSUS 
APPROACH  DEVELOPED  BY  THE  STATE  AND  LOCAL  COALITION  INCLUDED  IN 
S.  1825.   WE  ARE  ALSO  PLEASED  TO  JOIN  IN  A  REINVIGORATED 
COALITION  EFFORT  WITH  THE  LOCAL  RETAIL  COMMUNITY  IN  SUPPORTING 
THIS  NEW  LEGISLATION. 

MR.  CHAIRMAN,  I  WOULD  LIKE  TO  BEGIN  BY  MAKING  SEVERAL  IMPORTANT 
POINTS.   FIRST,  S.1825  DOES  NOT  IMPOSE  A  NEW  TAX.   IN  FACT, 
CONSUMERS  ARE  CURRENTLY  REQUIRED  BY  LAW  TO  PAY  SALES  TAXES  IN 
THEIR  HOME  JURISDICTIONS  WHEN  THEY  PURCHASE  GOODS  FROM  OUT-OF- 
STATE  RETAILERS;  HOWEVER,  MANY  DO  NOT,  AND  OUT-OF-STATE  RETAILERS 
ARE  NOT  PRESENTLY  REQUIRED  TO  COLLECT  AND  REMIT  SALES  TAXES. 
WHAT  WE  ARE  SUPPORTING  IN  S.  1825  IS  SIMPLY  CORRECTING  THIS 
FEDERAL  LOOPHOLE  WHICH  IMPROPERLY  IMMUNIZES  DIRECT  MARKETING 
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FIRMS  FROM  THEIR  RESPONSIBILITY  TO  COLLECT  AMD  REMIT  EXISTING 
SALES  TAXES. 

SECOND,  IN  THE  CURRENT  ERA  OF  HIGH  TECHNOLOGY  AND  THE  INFORMATION 

SUPERHIGHWAY,  DIRECT  MARKETING  FIRMS  ARE  NOW,  MORE  THAN  EVER, 

CAPABLE  OF  COLLECTING  AND  REMITTING  STATE  AND  LOCAL  SALES  TAXES 
WITH  MINIMUM  EXPENSE. 

THIRD,  S.  1825  FURTHER  MINIMIZES  THE  EFFORT  AND  EXPENSE  FOR 
DIRECT  MARKETING  FIRMS  BY  REQUIRING  A  SINGLE  TAX  COLLECTION  RATE 
FOR  EACH  STATE,  EITHER  UNIFIED  OR  "IN-HEU,"  FOR  THE  PURPOSES  OF 
THIS  ACT,  AND  EXEMPTING  SMALLER  FIRMS  FROM  THE  REQUIREMENT  TO 
COLLECT  THE  TAX. 

THE  POTENTIAL  REVENUE  BENEFITS  FROM  THIS  LEGISLATION  FOR  STATE 
AND  LOCAL  GOVERNMENTS  HAVE  BEEN  WELL  DOCUMENTED.   ATTACHED  TO  MY 
WRITTEN  TESTIMONY  IS  AN  ESTIMATED  REVENUE  CHART  FOR  1994, 
PREPARED  BY  THE  ADVISORY  COUNCIL  ON  INTERGOVERNMENTAL  RELATIONS, 
WHICH  I  BEI.TEVE  SPEAKS  FOR  ITSELF.   AS  YOU  CAN  SEE,  THE  STATE  OF 
VIRGINIA  WOULD  HAVE  GAINED  $59.9  MILLION  IN  1994  FROM  THE 
COLLECTION  OF  STATE  AND  LOCAL  SALES  TAXES.   OF  THAT  TOTAL,  THE 
CITY  ESTIMATES  THAT  COLONIAL  HEIGHTS  WOULD  HAVE  GAINED  $100 
THOUSAND  IN  FISCAL  YEAR  1994.   OUR  TOTAL  BUDGET  WAS  APPROXIMATELY 
$22.6  MILLION,  OF  WHICH  $3.7  MILLION  CAME  FROM  SALES  TAX 
REVENUES.   THE  ESTIMATED  $100  THOUSAND  WOULD  REPRESENT  A  2.7 
PERCENT  INCREASE  IN  LOCAL  OPTION  SALES  TAX  REVENUES  RAISED. 

IN  ADDITION  TO  THE  DIRECT  REVENUE  BENEFITS  FOR  STATE  AND  LOCAL 
GOVERNMENTS,  THE  "TAX  FAIRNESS  FOR  MAIN  STREET  BUSINESS  ACT" 
WOULD  HELP  LEVEL  THE  PLAYING  FIELD  SO-TO-SPEAK  FOR  LOCAL  SMALL 
BUSINESSES.   THE  ECONOMIC  REALITIES  OF  INFRASTRUCTURE  DEFICITS 
AND  CRIME  HAVE  MADE  IT  DIFFICULT  ENOUGH  FOR  SMALLER  BUSINESSES  TO 
SURVIVE,  LET  ALONE  GROW,  IN  AN  INCREASING  NtMBER  OF  CITIES  AND 
TOWNS.   WE  HAVE  WITNESSED  IN  COLONIAL  HEIGHTS  AND  OTHER 
NEIGHBORING  CITIES  THE  CLOSING  OF  MANY  OF  OUR  SMALL  BUSINESSES 
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AND  SUFFERED  THE  ENSUING  LOSS  OF  RETAIL  JOBS  AND  OVERALL  DECLINE 
IN  ECONOKIC  CONDITIONS.   THESE  PROBLEMS  ARE  BEING  ADDRESSED  IN  A 
COOPERATIVE  MANNER  BY  ALL  LEVELS  OF  GOVERNMENT;  LOCAL,  STATE,  AND 
FEDERAL.   HOWEVER,  WE  FIND  IT  ABSOLUTELY  UNFORGIVABLE  THAT  IN 
ADDITION  TO  THE  IMPEDIMENTS  FACING  SMALL  BUSINESSES  WHICH  WE  ARE 
WORKING  TOGETHER  TO  ADDRESS,  OUR  LOCAL  RETAIL  COMMUNITIES  ARE 
PLACED  AT  A  COMPETITIVE  DISADVANTAGE  VIS-A-VIS  DIRECT  MARKETING 
FIRMS  WHICH  HAVE  THE  ADVANTAGES  OF  NOT  ONLV  THE  EXISTING  AND  EVER 
IMPROVING  SYSTEMS  OF  MASS  COMMUNICATION  AND  ADVERTISING,  BUT  ARE 
ALSO  FREE  FROM  THE  REQUIREMENT  TO  COLLECT  STATE  AND  LOCAL  SALES 
TAXES. 

THE  COMPETITIVE  ADVANTAGE  ENJOYED  BY  DIRECT  MARKETING  FIRMS  IS 
NOT  LIMITED  TO  THE  PROTECTION  FROM  THE  COLLECTION  OF  STATE  AND 
LOCAL  SALES  TAXES.   DIRECT  MARKETING  FIRMS  ARE  DEPENDENT  UPON  THE 
SERVICES  AND  INFRASTRUCTURE  PROVIDED  BY  STATE  AND  LOCAL 
GOVERNMENTS.   OUR  ROADS  ARE  USED  IN  PRODUCT  DELIVERY.   OUR  POLICE 
PROTECT  PRODUCT  DELIVERY.   OUR  COURTS  HANDLE  CASES  OF  NONPAYMENT 
AND  PRODUCT  THEFT. 

TO  BE  MORE  SPECIFIC,  LET'S  LOOK  AT  THE  ISSUE  OF  LANDFILL 
DISPOSAL.   MILLIONS  OF  MAIL  ORDER  CATALOGUES  END  UP  IN  LOCAL 
LANDFILLS  EVERY  YEAR.   AS  A  RESULT,  LOCAL  GOVERNMENTS  INCUR 
SIGNIFICANT  COSTS  TO  COVER  THE  EXPENSE  OF  DISPOSAL  OR  RECYCLING 
OF  THESE  CATALOGUES.   HOWEVER,  LOCAL  GOVERNMENTS,  BY  THEIR  VERY 
NATURE,  MUST  TURN  TO  THE  PUBLIC  TO  PAY  FOR  THESE  INCREASED  COSTS. 
IN  PRESENT  TIMES  IT  HAS  INCREASINGLY  BECOME  THE  LOCAL  RETAIL 
COMMUNITY  WHICH  HAS  BEEN  FORCED  TO  CHARGE  HIGHER  SALES  TAXES,  AND 
PAY  HIGHER  INCOME  TAXES  AND  USER  FEES  TO  COVER  THESE 
INFRASTRUCTURE  COSTS.   THEREFORE,  THE  COLLECTION  OF  SALES  TAX 
FROM  DIRECT  MARKETING  FIRMS  WILL  NOT  ONLY  INCREASE  REVENUES  FOR 
STATE  AND  LOCAL  GOVERNMENTS,  BUT  ALSO  HELP  SPREAD  THE  BURDEN  OF 
WASTE  DISPOSAL  AND  OTHER  PUBLIC  INFRASTRUCTURE  IMPROVEMENTS 
PRESENTLY  BOURN,  IN  LARGE  MEASURE,  BY  THE  LOCAL  RETAIL  COMMXJNITY. 
MR.  CHAIRMAN,  AMERICA'S  CITIES  AND  TOWNS  ARE  AT  A  PIVOTAL 
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JUNCTURE  IN  THEIR  ECONOMIC  HISTORY.   AS  WE  ARE  ALL  AWARE,  THE  NEW 
ECONOMIC  REVOLUTION  IS  FUELED  BY  SMALLER  BUSINESSES  THAT  ARE 
ADAPTABLE  AND  AGILE.   THE  LARGE  CORPORATIONS  WHICH  PROVIDED  SO 
MANY  OF  THE  JOB  OPPORTUNITIES  FOR  OUR  RESIDENTS  ARE  DOWNSIZING, 
RESULTING  IN  A  PERIOD  OF  MAJOR  JOB  LOSS  WHICH  CONTINUES  TODAY. 
ENSURING  ECONOMIC  OPPORTUNITIES  AND  A  LEVEL  PLAYING  FIELD  FOR 
SMALL,  COMMERCIAL  ENTERPRISES  IS  AN  IMPORTANT  STEP  FOR  OUR 
ECONOMY . 

UNFORTUNATELY,  THE  SMALLER  BUSINESSES  WHICH  NOW  PLAY  SUCH  A  LARGE 
ROLE  IN  SUSTAINING  OUR  ECONOMY  AND  PROVIDING  FOR  ECONOMIC 
RECOVERY  HAVE  FOUND  IT  INCREASINGLY  DIFFICULT  TO  SURVIVE  OR 
EXPAND  IN  MANY  CITIES.   THIS  BASIC  PROBLEM  FOUND  EXPRESSION  IN 
THE  EMPOWERMENT  ZONE  AND  ENTERPRISE  COMMUNITY  (EZ/EC)  PROGRAM 
ENACTED  INTO  LAW  IN  1993.   THE  ENACTMENT  OF  THE  EZ/EC  PROGRAM 
RESULTED  FROM  A  GENERAL  AGREEMENT  ON  BOTH  THE  ECONOMIC  AND  SOCIAL 
NEED  TO  PROVIDE  OPPORTUNITIES  FOR  PEOPLE  TO  WORK  IN  THEIR 
COMMUNITIES,  TO  BECOME  OWNERS  OF  SMALL  BUSINESSES  IN  THEIR 
COMMUNITIES,  AND  TO  BECOME  LEADERS  IN  THEIR  COMMUNITIES. 

AS  BOTH  THE  ADMINISTRATION  AND  MANY  MEMBERS  OF  CONGRESS  EXPRESSED 
DURING  THE  DEBATE  ON  EMPOWERMENT  ZONES  AND  ENTERPRISE 
COMMUNITIES,  THE  UNDERPINNING  INTENT  OF  THE  PROGRAM  IS  TO  BOTH 
ATTRACT  NEW  SMALL  TO  MEDIUM  SIZED  BUSINESSES  INTO  DISTRESSED 
URBAN  AND  RURAL  CITIES  AND  TOWNS,  AND  TO  PROVIDE  INCENTIVES  TO 
EXISTING  SMALL  BUSINESSES  TO  EXPAND  THEIR  ACTIVITIES  AND  THUS 
PROVIDE  FOR  NEW  JOB  OPPORTUNITIES. 

THE  NATIONAL  LEAGUE  OF  CITIES  AND  THE  UNITED  STATES  CONFERENCE  OF 
MAYORS  ACTIVELY  SUPPORTED  THE  CREATION  OF  THIS  DEMONSTRATION 
PROGRAM  AND  AGREE  WITH  THE  NEED  TO  FIND  INNOVATIVE  NEW  WEAPONS  IN 
THE  BATTLE  AGAINST  DECAY  AND  UNEMPLOYMENT  IN  OUR  CITES.   IN  OUR 
OPINION,  THE  "TAX  FAIRNESS  FOR  MAIN  STREET  BUSINESS  ACT  OF  1994" 
IS  A  NECESSARY  TOOL  WHICH  MUST  ALSO  BE  EMPLOYED  TO  NOT  ONLY 
ASSIST  THE  VERY  LIMITED  NUMBER  OF  COMMUNITIES  WHICH  ARE 
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EVENTUALLY  DESIGNATED  AS  EZ'S  AND  EC'S,  BUT  ALSO  THE  HUNDREDS  OF 
COMMUNITIES  WHICH  WILL  APPLY  BUT  NOT  BE  DESIGNATED.   ALL  OF  THESE 
AREAS  SHARE  THE  COMMON  NEED  TO  ENCOURAGE  THE  CREATION  AND  GROWTH 
or  LOCAL  SMALL  BUSINESSES,  A  NEED  WHICH  WILL  NOT  BE  SATISFIED  BY 
ANY  FEDERAL  ECONOMIC  DEVELOPMENT  PROGRAM  ALONE. 

IT  IS  FOR  THESE  REASONS  THAT  THE  NATIONAL  LEAGUE  OF  CITIES  AND 
THE  UNITED  STATES  CONFERENCE  OF  MAYORS  STRONGLY  SUPPORT  S.  1825, 
AND  URGE  EVERY  MEMBER  OF  THIS  SUBCOMMITTEE  TO  BE  AN  ORIGINAL 
SPONSOR  OF  A  HOUSE  COMPANION  BILL  WHICH  SHOULD  BE  INTRODUCED 
EARLY  IN  THE  104TH  CONGRESS.    BOTH  HOUSES  OF  CONGRESS  MUST  ACT 
EXPEDITIOUSLY  TO  RECONCILE  THIS  PROBLEM. 

THANK  YOU,  MR.  CHAIRMAN,  FOR  BOTH  HOLDING  A  HEARING  ON  THIS  VERY 
IMPORTANT  ISSUE  AND  FOR  THE  OPPORTUNITY  TO  TESTIFY  HERE  TODAY.   I 
WOULD  BE  HAPPY  TO  ANSWER  ANY  QUESTIONS  YOU  MIGHT  HAVE. 


I 


131 


TabttS 
Total  Potential  Additional  Revenue  from  Mall  Order  $«tes,  1994 

(millions) 


Adjusted 

Additional 

Adjusted 

Additional 

SUIa 

Base* 

Revenue** 

SUte 

Base* 

Rewnuc** 

Alabama 

$767.9 

$48.6 

New  Jersey 

2,369.9 

112.2 

Alaska 

144.9 

0.0 

New  Mexico 

277.5 

16.8 

Arizona 

752.4 

44.4 

NcwYofk 

4,896.9 

359.4 

Arkansas 

425.5 

19.6 

North  Carolina 

1,385.5 

71.1 

California 

7,503.2 

4B2.8 

North  Dakota 

122.6 

5.6 

Colorado 

799.8 

47.9 

Ohio 

2,341.7 

116.3 

Connecticut 

1,016.9 

50.4 

Oklahoma 

596.0 

41.8 

Delaware 

16«.4 

0.0 

Oregon 

619.6 

0.0 

District  of  Columbia 

177.0 

9.9 

Pennsylvania 

2,788.9 

145.0 

Florida 

3,002.5 

168.9 

Rhode  Island 

233.9 

14.2 

Georgia 
Hawaii 

1,403.0 
281.7 

72.9 
9.6 

South  Carolina 
South  Dakota 

659.9 
134.7 

31.3 
7.3 

Idaho 

196.2 

9.7 

Tennessee 

1,001.1 

68.8 

Illinois 
Indiana 

2,878.5 
1,170.6 

233.1 
54.S 

Texas 

Utah 

3,627.5 
318.5 

235.2 
16.8 

Iowa 
Kansas 

Kentucky 
Louisiana 

Main* 

5893 
560.1 
7ia9 
770.1 
257.8 

28J 
33.5 
41.7 
61.9 
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Vermont 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 

123.0 
1,506.9 
1,199.2 

312.4 

1,076.3 

92.6 

6.0 
59.9 
76.2 
18.6 
46.6 

4.4 

Maryland 

1,291.6 

60.1 

Tout,  all  tUtes 

$57,998.3 

Massachusetts 
Michigan 

1,656.8 

2,110.6 

1,030.6 

420.8 

69.0 

108.4 

53.1 

28.0 

ToUl,  tax  states 

$56,622.0 
jjrrtfitty  being  coCec 

$3,301.5 

Minnesota 
Mississippi 

*  Ae|iBted  for  revenue  c 
••Indudet  local  taxes. 

ted. 

Missouri 
Montana 

1,120J 
150.7 

63.5 
0.0 

Sources:  AOR  cateulationt  based  on  ftytai)Je  Ma/)  Order /n- 

duitry  Suttttia 

»  993  Iditiom  Fahmtn't  1 992  Guide 

Nebraska 

351.1 

17.4 

to  Mtil  Or6er  Sties:  Advisory  CommistJon  on  Inter- 

Nevada 

309.5 

17.4 

■ovemmerol  R»llti«n»,  Signinctnt  HaturtfofFac*! 

New  Hampchiie 

292.6 

0.0 

MerMltsm,  1993  Editioi\  Valume  1 

;  and  US.  De- 

peitmentofComnoefee,  Bureau  of  the  Census,  1W7 

Census  of  RttAJl  Trad*. 

6  U.S.  Advisory  Commission  on  Intergovemtnental  Relations 
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September  12,  1994 

The  Honorable  James  Bilbray 

Chairman 

Subcommittee  on  Procurement,  Taxation, 

and  Tourism 
Committee  on  Small  Business 
United  States  House  of  Representatives 
Washington,  DC  20515 

Dear  Chairman  Bilbray: 

I  would  like  to  submit  the  following  statement  for  the  hearing  on  interstate  sales  tax 
collection  in  the  House  Small  Business  Subcommittee  on  Procurement,  Taxation,  and 
Tourism. 

While  on  a  trip  to  North  Carolina  a  few  years  ago,  my  wife  and  I  visited  a  furniture  store  to 
look  for  items  for  our  winter  home  in  Hilton  Head,  South  Carolina.    As  you  are  no  doubt 
aware.  North  Carolina  is  the  furniture  center  of  America.    People  come  from  all  over  America 
to  buy  furniture  in  North  Carolina,  drawn  by  word  of  mouth  and  various  means  of 
advertising. 

As  we  shopped  at  one  store  in  High  Point,  my  wife  and  I  found  a  number  of  furniture  pieces 
that  we  were  inicrested  in  buying.    While  considering  the  purchase,  we  were  told  by  the  sales 
staff  that  if  this  furniture  were  delivered  to  our  home  in  South  Carolina,  no  sales  tax  would  be 
collected.    This  represented  a  savings  of  several  hundred  dollars,  and  became  one  factor  in 
our  decision  to  make  the  purchase.    Subsequently,  we  concluded  the  purchase  agreement,  and 
the  furniture  was  delivered  to  our  home  in  South  Carolina  a  short  time  later. 

Approximately  four  years  after  making  that  purchase,  we  were  surprised  to  receive  a  letter 
from  the  South  Carolina  Department  of  Revenue  informing  us  that  the  furniture  we  had 
purchased  in  North  Carolina  was  subject  to  South  Carolina's  use  tax.    (South  Carolina  had 
learned  about  the  purchase  when  North  Carolina  audited  the  furniture  company  and  shared  the 
audit  information  with  South  Carolina.)   In  addition  to  the  5  percent  tax,  we  owed  interest  and 
penalties  because  we  had  failed  to  pay  the  tax  promptly.    On  our  furniture  purchase  of  some 
$10,000,  the  total  amount  we  owed  for  tax,  interest  and  penalties  was  approximately  $700. 

As  you  can  imagine,  we  were  shocked  and  upset  at  this  news.    We  had  no  idea  that  we  owed 
tax  on  this  purchase.   Like  most  consumers,  we  were  accustomed  to  having  sales  taxes 
collected  at  the  time  of  purchase,  and  it  seemed  odd  to  expect  the  customer  to  know  when, 
where  and  how  much  tax  to  pay.    And  because  the  furniture  salesman  had  told  us  that  no  tax 
would  be  "collected,"  we  assumed  that  no  tax  existed. 

I  am  not  complaining  about  the  tax  itself  I  certainly  do  not  enjoy  paying  taxes,  but  had  we 
known  about  this  tax  at  the  time  of  purchase,  it  wouldn't  have  been  so  bad.  In  that  case,  we 
could  have  considered  the  tax  as  part  of  the  cost  of  the  transaction  and  then  made  an 
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informed  decision  about  whether  to  make  the  purchase  or  not.    Indeed,  it's  quite  possible  that 
we  would  still  have  bought  the  furniture.    But  we  were  blindsided.    We  were  led  to  believe 
that  there  was  no  tax,  then  told  four  years  later  that  there  was  a  tax.    That  simply  is  not  fair. 

The  worst  part  of  this  situation  is  that  we  were  expected  to  pay  interest  and  penalties.    As  I 
told  the  South  Carolina  Department  of  Revenue,  I  felt  that  this  was  particularly  unreasonable 
since  we  didn't  even  know  we  owed  the  tax  -  and  they  didn't  know  we  owed  the  taxes  for 
four  years.    In  the  end,  I  won  half  the  battle:    they  agreed  to  waive  the  penalties,  but  we  still 
had  to  pay  the  interest. 

I  understand  that  the  State  of  South  Carolina  cannot  control  what  North  Carolina  merchants 
tell  their  customers.    But  the  United  States  Congress  can  and  should  do  so.    I  urge  you  to 
pass  legislation  immediately  correcting  this  situation  so  that  other  consumers  do  not  have  the 
same  bad  experience  we  had. 

In  my  opinion,  you  should  require  merchants  who  ship  goods  to  other  states  to  inform  those 
customers  that  taxes  may  apply.    The  disclosure  should  be  in  writing,  and  the  customer's 
signature  should  be  required.    Any  merchant  who  fails  to  give  the  disclosure  should  have  to 
pay  50  percent  of  any  penalties  or  interest  that  occur.    I  believe  this  would  discourage 
companies  from  failing  to  share  important  information  with  the  consumer. 

Thank  you  for  the  opportunity  to  share  my  thoughts  with  you  on  this  issue.    I  hope  that  you 
will  move  quickly  to  ensure  that  other  consumers  aren't  misled  the  way  my  wife  and  I  were. 

Sincerely, 


rA<-  ^ 


IJofin  Dix 

273  Greenwood  Drive 

Hilton  Head,  SC  29928 
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341  N.  Center  Point  Road 
Portland  TN  37148 
September  8,  1994 


Congressman  James  Bilbray 
House  Small  Business  Committee 
U.  S.  House  of  Representatives 
Washington,  D.  C.  20510 

Dear  Congressman  Bilbray: 

When  I  moved  from  Nashville  to  a  small  town  a  number  of 
years  ago,  I  discovered  the  convenience  of  mail-order 
buying.   I  buy  several  hundred  dollars  worth  of 
merchandise  per  year.   I  am  7  5  years  old  and  can  no 
longer  drive  to  the  city  to  shop.   I  know  there  are 
probably  thousands  in  my  situation. 

Several  months  ago  I  heard  on  our  local  news  that  people 
purchasing  goods  from  mail  order  catalogs  must  pay  State 
sales  and  use  tax  on  these  items.   That  was  news  to  me. 
I,  and  I  know  many  others,  have  always  thought  that 
merchandise  purchased  outside  our  state  was  not  subject 
to  sales  tax  unless  such  a  vendor  had  a  store  within 
our  state. 

Since  I  have  always  tried  to  be  a  law-abiding  citizen, 
I  added  up  from  my  records  all  purchases  made  in  recent 
years,  figured  the  sales  tax,  and  mailed  a  check  to  the 
State  Department  of  Revenue.  But  what  about  those  many 
people  who  still  do  not  know  they  are  liable  for  these 
taxes?  This  situation  makes  it  unfair  to  those  who  are 
paying. 

I  once  ordered  many  Christmas  gifts  from  catalogs.   Now 
I  am  inclined  to  send  money  to  my  out-of-town  relatives, 
avoiding  the  hassle  of  tax-record  keeping. 

I  believe  it  is  the  duty  of  mail  order  companies  to 
collect  sales  taxes  due,  just  as  other  stores  and  grocers 
do.   Modern-day  computers  certainly  make  it  easy  for  them. 

I  understand  you  are  working  on  legislation  to  correct 
this  situation.   I  hope  you  will  succeed. 

Sincerely  yours. 


^e^lsL  p.clJd^'^ 


Mamie  R.  Willis 
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I  am  submitting  this  statement  for  the  record  on  behalf  of  Federation  of  Tax 
Administrators.  I  am  the  immediate  past  president  of  the  Federation,  and  I  serve  as  the 
Commissioner  of  the  Tennessee  Department  of  Revenue.  I  also  served  on  the  task  force  that  was 
involved  in  negotiations  with  direct  market  representatives  in  t992.    I  have  written  the 
Subcommittee  a  separate  letter  that  explains  those  negotiations,  and  the  states'  final  response  to 
the  industry. 

The  Federation  is  a  not-for-profit  association  of  the  chief  taxation  and  revenue  agencies 
in  the  50  states,  the  District  of  Columbia  and  New  York  City.     FTA's  primary  missions  include 
improving  tax  administration  through  education,  research,  and  coordinating  activities  among 
the  states  and  between  the  states  and  the  federal  govemment. 

The  Federation  has  consistently  supported  Congressfonai  legislation  that  would  require 
out-of-state  sellers  to  collect  the  existing  sales  and  use  tax  from  their  customers,  and  we  woukj 
like  to  thank  the  Subcommittee  for  considering  the  difficult  issues  that  face  retailers  and 
governments  alike  on  this  matter. 

A  use  tax  is  imposed  on  a  product  purchased  in  one  jurisdiction  for  use  in  another 
jurisdiction  when  no  sales  tax  was  paid  in  the  jurisdiction  when  purchased.   State  and  kx^l 
govemments  have  use  taxes  to  prevent  sales  tax  avoidance.  If  there  were  no  taxes  imposed  on 
goods  purchased  in  other  states,  residents  coukj  circumvent  ail  sales  taxes  by  shopping  outside 
their  state.   In  each  of  the  46  states  (including  the  District  of  Columbia)  with  a  sales  tax,  there 
is  a  corresponding  use  tax  imposed  at  the  same  rate.  ' 

State  tax  administrators  are  increasingly  concerned  with  the  problem  of  untaxed  mail 
order  and  other  types  of  direct  mari^et  sales.  The  1 967  U.S.  Supreme  Court  decisfon  in  National 
Bellas  Hess  v.  Illinois  Department  of  Revenue  sakj  that  states  themselves  do  not  have  the 
authority  to  require  out-of-state  sellers  to  collect  use  taxes  from  states'  customers,  if  a 
seller's  only  contact  with  those  states  is  shipping  in  goods  by  the  mail  or  by  common  carrier. 
This  decision  was  upheld  in  1 992  in  Quill  v.  North  Dakota.  The  Court  also  made  it  clear  in  Quill 
that  Congress  did  have  the  authority  to  require  this  tax  be  collected. 

Yet  in-state  retail  sellers  have  always  had  to  collect  this  tax.  As  a  result  of  these 
decisions,  for  the  past  27  years,  the  tax  agencies  have  struggled  to  apply  their  sales  and  use  tax 
laws  in  a  fair  and  administrable  manner.  We  have  left  no  possible  collection  mechanism 
untried.  We  have: 

•    undertaken  extensive  court  challenges  to  define  our  authority  on  this  interstate  issue  as 
precisely  as  possible, 
educated  our  taxpayers, 
offered  them  amnesties, 

tried  to  make  it  easier  for  individuals  to  make  payments, 
shared  audit  results  with  other  states, 
criminally  prosecuted  cases  of  fraud, 

stopped  trucks  at  our  state  borders  and  used  their  invoices  to  kjentify  sales, 
and  encouraged  voluntary  collection  by  businesses  by  building  sophisticated  collectton  and 
registration  programs  and  engaging  in  lengthy  negotiations  and  dialogues. 

These  efforts  are  costly  and  they  have  brought  in  only  a  tiny  percentage  of  the 
uncollected  tax.  Just  to  mention  one  example,  the  State  of  Florida  recently  launched  an 
expansive  collection  program  that,  among  other  things,  included  direct  mailings  to  11,000 
individuals  who  were  identified  as  mail-order  clients.    From  this  mailing,  only  $7,600 
resulted.   Sending  out  bills  based  on  examining  invoices  from  every  truck  that  crossed  the 


136 


Florida  border  brought  in  only  $50,000.    Florida  estimates  it  loses  more  than  $200  million  a 
year  in  uncollected  taxes  on  out-of-state  purchases. 

The  State  of  Maine  requires  their  taxpayers  to  state  the  amount  of  their  use  tax 
purchases  on  the  annual  income  tax  return.   Zero  is  permitted,  but  if  no  number  is  entered  on 
the  line,  an  amount  equal  to  .04  percent  of  the  state  adjusted  gross  income  is  automatically 
imputed.   This  program  has  been  touted  by  the  direct  marketing  industry  as  a  'successful' 
approach  that,  should  all  states  adopt  it,  would  'solve"  the  problem.  Yet  there  are  nine  states 
with  no  broad-based  income  taxes.  And  even  in  Maine,  in  the  four  years  this  program  has  been 
in  place,  fewer  than  one  return  in  four  includes  any  use  tax  payment.   I  challenge  anyone  to 
argue  that  any  tax  system  that  has  such  a  low  voluntary  compliance  rate  is  successful  or 
desirable. 

Even  those  few  individuals  who  understand  this  tax  obligation  usually  refuse  to  pay 
voluntarily  because  they  understand  that  the  odds  on  "getting  caught"  are  almost  nil.    Quite 
simply,  there  is  no  efficient  or  administrable  way  to  collect  this  tax  from  individuals  unless  we 
are  able  to  collect  it  at  the  time  a  sale  is  made. 

States  have  suffered  on  two  fronts.    First,  they  have  lost  the  ability  to  collect  tax  dollars 
"  even  though  the  taxes  have  always  been  due  to  the  states  -  that  should  have  been  available  to 
the  legislatures  to  pay  for  schoolchildren's  needs,  provide  services  for  the  elderly,    succor 
fledgling  businesses,  and  generally  support  their  citizens  by  providing  for  police  and  courts  and 
by  building  roads,  airports  and  parks  and  other  infrastructures  that  make  it  possible  for  the 
economy  to  grow. 

Second,  state  tax  administrators  have  been  forced  to  place  a  collection  burden  on  one  type 
of  seller  while  being  denied  the  authority  to  place  an  identical  collection  burden  on  a  different 
type  of  seller. 

Both  sellers  compete  in  the  same  marketplace,  both  rely  on  the  same  state  systems  to 
support  that  market  --  including  the  courts  and  the  roads  and  the  landfills  -  both  pay 
property  taxes  on  their  buildings  and  employment  taxes  for  their  workers.    Both  have  to  collect 
shipping  and  handling,  either  by  stating  it  separately  or  by  including  it  in  the  price  of  goods 
sold.   But  only  one  has  to  collect  a  sales  tax,  with  a  median  state-only  rate  of  5  percent,  from 
their  customers. 

In  this  country,  the  average  profit  margin  for  a  small  business  is  often  5  percent  or 
less,  if  the  business  is  managed  carefully.   Thus,  it  is  often  the  tax  collector's  inability  to 
administer  this  tax  fairly  and  impartially  that  can  spell  the  difference  k)etween  failure  and 
success  for  a  Main  Street  retailer.    We  are  daily  falling  farther  behind  in  our  efforts  to  keep 
these  Main  Street  retailers  as  a  healthy,  vigorous  component  of  our  economic  structure.   We 
strongly  believe  that  such  economic  shifts  should  be  caused  solely  by  market  factors  and 
individual  business  acumen,  not  by  uneven  tax  collection  burdens. 

This  problem  applies  not  only  to  the  traditional  kinds  of  direct  marketers  such  as  catalog 
sellers  and  "toll-free"  television  commercials.    There  is  another  kind  of  direct  marketer,  the 
border  seller.   These  are  sellers  located  near  a  state  border,  or  who  advertise  heavily  in  a 
regional  area  involving  many  states.   These  sellers  market  their  goods  to  individuals  who  drive 
to  the  store  or  warehouse,  then  have  the  items  shipped  home  to  a  different  state.  We  have 
countless  examples  of  these  stores  that  push  the  'tax-free"  nature  of  their  business,  or  of 
customers  who  shop  at  those  stores  because  of  the  tax  'savings."   High-priced  ticket  items  often 
purchased  from  border  sellers  include  furniture,  appliances,  electronics,  furs  and  jewelry. 
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Finally,  I  would  like  to  address  the  direct  market  industry's  arguments  regarding  the 
complexity,  difficulty  and  expense  of  collecting  this  tax  from  their  customers.    I  believe  the 
most  compelling  and  kigical  argument  comes  from  the  fact  that  a  substantial  number  of  direct 
market  sellers,  particularly  mail  order  sellers,  already  collect  this  tax  as  a  matter  of  routine. 
Some  do  so  because  they  have  a  presence  in  the  state  that  makes  them  subject  to  the  state's 
authority.  Some  wish  to  avoid  financial  disasters  in  future  years.   (There  have  been  cases  of  a 
company's  sales  force  or  catalog  distribution  personnel  establishing  a  presence  in  a  state 
without  realizing  the  tax  consequences,  causing  the  seller  to  become  liable  for  all  the  sales  and 
use  taxes  it  should  have  collected  from  its  customers  over  the  years.)   Some  sellers  collect  the 
tax  as  a  customer  service,  and  others  do  so  because  they  wish  to  be  good  corporate  citizens. 

Regardless  of  the  reason,  the  simple  fact  is  there  are  many  thriving  companies  that 
collect  this  tax  in  most  or  all  states.    Confidentiality  of  tax  information  generally  prohibits  us 
from  naming  examples.   However,  by  looking  at  the  order  form  in  a  catalog,  you  can  see  which 
firms  collect  taxes  in  which  states.  Those  mail  order  companies  that  collect  taxes  range  all  the 
way  from  Sears  down  to  the  Boy  Scouts  of  America.   It  can  be  done,  it  is  not  prohibitively 
expensive,  and  it  is  not  difficult. 

More  specifically,  it  is  not  difficult  to  calculate  the  applicable  tax  based  on  the 
customer's  address.  According  to  a  recent  article  in  Catalog  Age,  one  of  this  nation's  best-known 
catalog  sellers  already  uses  computer  software  to  handle  its  Canadian  sales  by  address. 
Legislation  currently  in  the  Senate,  and  also  legislation  that  has  been  before  the  House  of       , 
Representatives,  also  would  give  sellers  an  option  of  collecting  one  rate  per  state,  a  simple 
solution  not  available  to  in-state  sellers. 

There  are  other  legislative  adjustments  that  could  easily  dispose  of  any  remaining 
objections.  A  state's  discount  to  merchants  could  also  apply,  giving  direct  sellers  in  those  states 
financial  compensation  for  collecting  the  tax.  Also,  legislation  could  allow  these  taxes  to  be  paid 
to  the  states  on  a  quarterly  basis,  further  compensating  the  sellers  for  their  expenses  by 
allowing  them  use  of  these  tax  dollars  for  up  to  three  months.  Sales  taxes  from  most  in-state 
sellers  are  collected  on  a  monthly  basis. 

Start-up  businesses,  mom-and-pop  efforts,  and  persons  who  have  a  mail  order  business 
as  a  supplement  to  income  could  be  protected  completely  by  an  appropriate  de  minimis.  Small 
businesses  could  be  exempt  from  collecting  the  tax.   The  die  minimis  currently  in  S.  1825  is  one 
that  would  address  the  retailers'  needs  for  a  fair  playing  field,  would  exempt  out  the  vast 
majority  of  companies,  and  would  still  permit  the  collection  of  most  of  the  tax  dollars.    Under 
the  Senate  bill,  only  when  a  company's  presence  in  a  state  grows  to  $100,000  annually  woukJ  it 
have  to  begin  collecting  tax  from  customers  in  that  state  (unless  a  company's  interstate  sales 
grow  to  $3  million,  in  which  case  it  should  well  be  able  to  begin  collecting  taxes  from  all  its 
customers,  as  the  bill  requires.) 

The  issue  of  shipping  and  handling  deserves  further  elaboration.   The  direct  marketers 
say  they  don't  have  a  competitive  advantage  because  they  charge  customers  shipping  and  handling 
on  top  of  a  purchase  price,  and  this  charge  more  than  offsets  the  use  tax.  This  is  a  disingenuous 
argument  for  at  least  two  reasons. 

First,  it's  inappropriate  to  suggest  that  a  legally-imposed  tax  shoukj  be  used  to  offset  a 
cost  that  occurs  because  of  a  choice  made  about  the  way  to  do  (business.  Second,  in  considering 
the  comparative  cost  burdens  of  a  main  street  retailer,  you  can't  stop  at  consider  only  the 
shipping  and  handling  expense,  but  must  also  look  at  all  their  expenses,  including  a  sales  force, 
rent  on  floor  space,  repair  facilities,  and  so  forth. 
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As  state  authorities  testified  on  this  issue  before  the  House  on  other  occasions,  the  time 
is  long  overdue  for  correcting  the  inequities  caused  by  the  states'  inability  to  require  mail  order 
companies  to  collect  tax  on  their  sales.   It  is  time  to  even  the  playing  field,  and  there  simply  is 
no  longer  any  legal,  logical  or  social  reason  to  further  delay  taking  this  action. 

Joe  Huddleston,  Commissioner 

Tennessee  Department  of  Revenue 

Immediate  Past  President, 

Federation  of  Tax  Administrators 


♦ 
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Forestry  Suppliers,  Inc. 

205  WmI  Rinkin  Sbwl  Ttltphonr  601-354-3565 

PoslOffict  Box  8397  FAX  601-355-5126 

Jaduon.MS3928M397  Teleic  585330  FORSUP  DSIC 

able:JM>Cal' 

QUALITY  FORESTRY,  ENGINEERING  AND  ENVIRONMENTAL  EQUIPMENT  SHIPPED  WORLDWIDE 


October  12,  1994 

Congressman  Jim  Bilbray,  Chairman 

Subcommittee  on  Procurement,  Taxation  and  Tourism 

Small  Business  Committee 

U.S.  House  of  Representatives 

B363RHOB 

Washington,  D.C.  20515 

Dear  Congressman  Bilbray: 

It  is  my  understanding  a  Congressional  hearing  on  Federal  use  tax  legislation  was  held 
September  27,  1994.  I  have  been  asked  to  provide  a  letter  of  testimony  outlining  the 
burdens  of  collection  and  other  problems  associated  with  use  tax  coUection  on  direct- 
marketing  companies. 

Enclosed  is  a  package  of  information  about  this  subject  I  will  not  dwell  on  the  general 
information  contained  in  that  package,  but  I  do  want  to  relate  to  specifics  our  company  has 
experienced.  Forestry  Suppliers,  Inc.  is  a  business-to-business  direct  marketing  company 
established  in  1948.  For  many  years,  our  company  did  collect  and  remit  sales  and  use 
taxes  to  ten  states  other  than  our  resident  state  of  Mississippi.  This  practice  was 
discontinued  in  1978. 

The  problems  associated  with  collecting  out-of-state  taxes  were  horrendous.  The  taxing 
state  only  wanted  the  revenue.  The  needs  of  our  company  to  help  get  them  their  money 
were  ignored.  Our  company  was  seldom,  if  ever,  prompdy  notified  of  changes  in  their 
individual  tax  codes.  We  were  continuously  battling  the  increasingly  difficult  task  of 
compliance. 

We  were  never  sure  of  questions  like: 

•  What  is  their  current  tax  rate?  Many  times  their  Legislature  would  make  changes,  yet 
we  would  not  be  notified.  We  learned  of  this  when  "we  remitted  the  wrong  amount". 
Since  we  were  not  resident  in  that  state,  they  had  no  plan  or  means  to  notify  us  of 
changes. 

•  What  local  taxes  are  applicable? 

Is  the  item  sold  taxable  in  that  state?  In  some  states  an  item's  taxability  is  determined 
by  a  general  category.  For  example,  in  some  states,  food,  clothing,  etc.  may  not  be  in 
a  taxable  category.  In  other  states,  the  taxability  may  be  determined  by  the  use  of  that 
product.  Seed,  fertilizer,  herbicides  and  other  products  used  for  commercial 
agricultural  use  may  not  be  taxed,  however,  those  same  items  purchased  for  a  home 
gardener  would  be  subject  to  sales  tax.  The  taxability  may  be  determined  by  the 


"What  you  need,  when  you  need  it."  for  more  than  45  years. 
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purchaser.  Some  counties,  cities  and  school  systems  pay  taxes  like  residents.  In  other 
states,  special  deals  have  been  made  with  industry  where  that  industry  may  pay  some 
flat  rate  of  tax  in  lieu  of  a  point-of-sale  tax.  Some  states  have  special  tax  rates  for 
"protected"  categories.  Which  apply? 

•  Are  shipping  and  handling  charges  taxable  in  that  state? 

•  Is  the  tax  due  to  the  state  of  purchase  or  to  the  state  of  delivery?  For  example,  a 
customer  in  state  "A"  orders  from  a  direct-marketing  company  in  state  "B",  but  the 
customer  has  the  items  delivered  to  someone  in  state  "C".  Who  gets  taxed?  Which 
state  gets  the  remittance? 

•  What  are  the  tax  filing  dates? 

•  What  tax  filing  forms  are  used? 

•  How  are  direct-marketing  companies  subject  to  audit? 

•  What  penaltities  are  imposed  on  out-of-state  direct-marketing  companies? 

These  are  but  a  few  of  the  difficulties  we  encountered  in  trying  to  collect  and  remit  sales 
tax.  This  list  could  go  on  and  on  and  on. 

Answers  to  each  of  these  questions  are  specific  to  individual  states.  Each  of  these 
questions  have  answers.  However,  in  our  experience  the  states  have  never  shown  the 
slightest  interest  in  answering  these  questions  or  in  helping  us  as  an  out-of-state  direct- 
marketing  company  answer  these  questions  in  order  to  maike  our  tax  collecting  as  easy  and 
as  inexpensive  as  possible.  There  were  no  efforts  or  procedures  to  compensate  us  for  our 
efforts. 

Not  only  do  the  tax  calculations  impose  undue  burdens  on  the  purchaser  and  the  direct- 
marketing  company,  the  burden  of  uncollected  taxes  f'Uls  upon  the  direct-marketing 
company.  Suppose  a  customer  sends  payment  with  his  order  but  underpays  by  $1.43 
because  of  an  incorrect  tax  calculation.  The  direct-marketing  company  has  two  choices. 
The  company  can  incur  the  expense  of  trying  to  collect  the  tax  and  lose  customer's  future 
business  and  goodwill  because  of  being  forced  to  pursue  this  seemingly  petty  problem. 
Or,  the  company  can  forego  the  costs  associated  with  collection  and  loss  of  customer 
goodwill  and  simply  pay  the  taxes  out  of  its  profits.  In  either  case,  why  should  the  direct- 
marketing  company  bear  this  burden? 

The  seemingly  small  amounts  of  taxes  that  might  be  incorrecdy  calculated  or  failed  to  be 
calculated  may  seem  insignificant  on  a  single  order  basis.  However,  our  company 
processes  approximately  12,000  orders  per  year  that  are  accompanieid  by  a  check.  Of  these 
orders,  approximately  50  percent  will  have  errors  in  calculations.  These  errors  could  come 
from  a  number  of  sources.  Prices  may  have  risen;  reduced  sale  prices  may  temporarily  be 
in  effect;  shipping  rates  may  have  changed  since  the  catalog  was  published;  shipping 
companies  may  have  imposed  special  requirements;  ect.  Regardless  of  the  reason  for  the 
miscalculation,  our  company  is  solely  responsible  for  accepting  or  not  accepting  that  order 
for  the  amount  of  payment  that  accompanied  the  order.  If  we  feel  the  order  is  sufficientiy 
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profitable,  or  if  sufficient  good  will  is  to  be  gained,  we  can  accept  the  order  for  less  than 
normal  profits.  Or,  we  can  make  a  decision  to  notify  the  customer  of  these  additional  costs 
and  give  the  customer  the  ability  to  cancel  or  agree  to  the  additional  cost  before  shipment. 
These  choices  are  not  possible  nor  should  the  direct-marketing  company  have  to  make  these 
choices  with  tax  collection  responsibilities. 

Mr.  Bilbray,  I'm  sure  you  have  heard  a  lot  of  testimony  fi-om  both  sides.  Our  experiences 
over  many  years  of  collecting  these  out-of-state  taxes  have  shown  us  costs  incurred  for  out- 
of-state  sales  tax  collections  are  immeasurable  and  the  burdens  are  onerous  at  best. 

I  do  hope  this  information  is  helpful  to  you. 


John  R.  Gwaltney 
President  and  CEO 
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Oaober  1994 

Facts  and  Fallacies  of  Collection  of  SalesAJse  Tax  by 
Out-Of-State  Mail-Order  Companies 

State  tax  coinniissions  have  pushed  the  U.S.  Congress  to  pass  legislation, that  would 
require  Mail-Order  companies  to  serve  as  tax  collectors  for  46  states.  If  enacted,  this  type 
of  legislation  would  be  abusive  to  consumers,  businesses,  the  U.S.  economy;  would  be 
unconstitutional;  and  would  provide  little,  if  any,  real  revenue  to  the  states'  coffers. 

Let's  examine  the  facts  and  fallacies  of  such  legislation. 

I.    Lost  revenue  predicted  is  grossly  over-estimated. 

A.  A  1991  study  by  ACIR  (Advisory  Commission  on  Intergovernmental  Relations) 
estimated  $3.08  billion  in  lost  tax  revenues  nationwide.  Mississippi's  share  of  this 
would  be  $27.3  million.  This  study  was  used  by  the  National  Association  of  Tax 
Administrators  (NATA)  to  support  their  request  for  legislation. 

Problems  with  the  ACIR  study  were: 

1 .  ACER  study  included  sales  by  snnaller  companies  that  would  be  exempt  firom 
proposed  legislation. 

2.  ACIR  study  included  sales  by  Mail-Order  companies  that  are  already  collecting 
taxes.  These  companies  have  stores  in  multiple  states  and  collect  taxes  from 
sales  in  those  states  (i.e.  Sears,  JCPenney,  Eddie  Bauer,  etc.). 

3 .  ACIR  study  did  not  figure  that  Mail-Order  companies  are  voluntarily  increasing 
"taxable"  sales  because  the  Mail-Order  cotnpanies  are  estabUshing  more  stores 
in  more  states.  Therefore,  the  "lost"  revenue  is  on  the  decline. 

4 .  ACIR  study  included  sales  of  goods  that  are  exempt  from  tax  by  state 
regulations.  These  regulations  vary  tremendously  fit)m  state  to  state. 

5 .  ACIR  figures  assumed  that  every  penny  of  tax  revenue  would  be  collected. 

6 .  ACIR  study  did  not  include  the  cost  to  the  state  to  inform,  monitor  compliance 
of,  and  audit  the  hundreds  of  out-of-state  Mail-Order  companies. 


"What  you  need,  when  you  need  It,"  for  more  than  45  years. 
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7 .  ACIR  did  not  include  the  effect  the  cost  of  compliance  would  have  on  the 
income  tax  the  Mail-OnJer  companies  would  pay  to  the  resident  state  (i.e.  cost 
to  comply  would  lower  profitability,  thus  reduce  the  income  tax  paid  to  the 
state).  The  resident  state  that  provides  service  to  the  Mail-Order  company  loses 
revenue  so  the  Mail-Order  company  can  comply  with  rules  to  collect  for  states 
that  provide  no  services. 

8 .  ACIR  study  did  not  include  loss  of  Mail-Order  companies  and  jobs  if  Mail- 
Order  companies  could  not  exist  and  the  costs  these  losses  would  have  on  the 
revenues  of  the  states  in  which  the  Mail-Order  company  was  resident 

9 .  ACIR  study  did  not  include  the  cost  of  the  repercussions  on  associated 
industries,  i.e.  printing,  direct  mail  marketers,  shippers,  box  makers,  paper 
industry,  and  suppliers  of  merchandise  to  Mail-Order  companies. 

10.  ACIR  study  did  not  include  the  losses  due  to  reduced  personal  income  taxes  and 
unemployment 

B .  A  study  by  the  Nathan  economic  consulting  firm  in  1991  calculated  only  $1.38 
billion  in  lost  tax  revenues  nationwide.  The  potential  for  MS  was  $14.1  million. 
An  overwhelming  percentage  of  total  revenue  given  would  go  to  only  four  or  five 
states.  The  Nathan  study  did  correct  some  flaws  in  the  ACIR  study,  but  it  did  not 
adjust  for  administrative  costs,  cost  of  enforcement,  reduced  corporate  tax 
revenues,  increased  unemployment  and  reduced  personal  income  tax  revenues. 

C.  Mississippi's  claimed  share  of  lost  revenue  was  approximately  $27.3  million  per 
year.  With  a  tax  rate  of  7  percent,  residents  of  MS  would  have  to  spend  $390 
million  with  out-of-state  Mail-Order  companies.  How  realistic  is  this? 
Mississippi's  2.6  million  people,  with  an  average  per  capita  income  of 
approximately  $14,000,  would  have  to  spend  approximately  $150  per  person  with 
out-of-state  Mail-Order  companies.  This  does  not  include  what  they  would  spend 
with  in-state  companies. 

Mississippi  collected  approximately  $1.29  billion  in  sales  tax  in  fiscal  1993.  The 
net  revenue  (as  calculated  by  the  Nathan  Study)  to  be  gained  would  be  less  than  1 
percent. 

n.  This  type  legislation  would  be  abusive  to  consumers. 

A.  The  repercussions  of  this  type  legislation  fall  most  heavily  on  the  poor,  elderly, 
physically  handicapped,  and  those  isolated  by  geographical  location.  They  fall 
hardest  on  those  who  can  least  avoid  it.  A  snidy  showed  45%  of  individuals  with 
income  over  $25,000  bought  by  Mail-Order,  but  30%  of  those  with  incomes  under 
$20,0(X)  also  bought  by  Mail-Order.  Mail-Order  shopping  is  not  reserved  for  the 
wealthy.  Many  people  depend  on  MaO-Order  companies  for  sources  of  items  for 
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every-day  living  (medical  supplies,  clothing,  gifts,  even  food).  Mail-Order 
companies  are  the  only  sources  for  many  specialized  and  haid-to-find  items  that 
Main  Street  (i.e.  in-state,  local)  merchants  can't  afford  or  refuse  to  handle. 

B.  This  legislation  would  cause  unnecessary  aggravation  and  confusion  for  customers. 
Mail-Order  shopping's  simplicity  and  convenience  are  its  most  attractive  features. 
As  the  legislation  is  proposed,  every  order  would  have  to  be  figured  with  difficult 
calculations  (see  below)  to  determine  the  correct  tax. 

1 .  What  state  tax  rate  is  applicable  (some  tax  rates  vary  within  state  by  address)? 

2.  What  local  tax  is  applicable? 

3 .  Is  the  item  taxable  in  the  state: 

a.  By  category?  Food,  clothes,  agricultural  products  and  many  other  products 

vary  from  state  to  state. 

b.  By  use?  Taxable  if  personal;  not  taxable  if  business,  sometimes  vary  by 

profession,  all  vary  by  state? 

c.  By  purchaser?  Some  buyers  are  taxed,  others  are  not.  Again,  it  depends  on 

the  state. 

4.  Are  shipping/handling  charges  taxable?  Again,  these  vary  by  state. 

5 .  Is  tax  due  to  the  state  of  purchase  or  to  the  state  of  delivery  (customer  in  state  A, 
orders  from  Mail-Order  company  in  state  B,  but  customer  has  items  deUvered  to 
state  O? 

6.  Is  the  tax  a  "sales"  or  a  "use"  tax?  Are  they  handled  the  same  or  differently  by 
the  state? 

C.  Consumers  of  Mail-Order  companies  would  be  forced  to  pay  higher  prices  in  order 
for  Mail-Order  companies  to  comply  with  the  law.  Estimates  arc  10-20%  increase 
in  operating  costs  to  comply  with  legislation.  This  means  higher  costs  to 
consumers. 

D.  Fewer  choices  for  consumers.  Many  Mail-Order  companies  will  go  out  of  business 
because  of  expense  to  comply.  When  these  Mail-Order  companies  are  out  of 
business,  then  their  goods  are  no  longer  an  available  choice. 

Most  vulnerable  are  "niche"  marketers-  those  that  offer  and  survive  on  sales  of 
"hard-to-find"  items.  Sales  of  "hard-to-find"  items  are  low  in  volume,  so  Main 
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Street  marketers  will  not  offer  these  items.  Because  "niche"  Mail-Order  companies 
cover  a  much  larger  geographical  area,  the  offering  of  "haid-to-find"  items  can  be 
justified. 

Many  of  these  "hard-to-find  items"  are  critical  to  certain  industries.  Those 
industries  would  suffer  if  not  for  the  Mail-Order  companies  that  offer  the  "hard-to- 
find"  items  the  industries  need.  (Example:  companies  that  specialize  in  scientific 
equipment,  educational  supplies,  etc.) 

III.  Unfair  competition  to  Main  Street  merchants  has  been  claimed  as  a  reason  for  support 
of  this  type  legislation. 

A.  In  two  separate  surveys  by  the  National  Federation  of  Independent  Businesses 
(NFIB),  82%  and  59%  respectively  voted  "NO"  to  the  question  of  "should  Mail- 
Order  companies  be  required  to  collect  sales  taxes  from  out-of-state  sales".  Of 
NFIB's  600,000  members,  less  than  0.2  percent  arc  Mail-Order  companies.  Over 
99  percent  are  Main  Street  marketers.  It  doesn't  sound  like  the  majority  of  Main 
Street  marketers  feel  there  is  a  problem.  Maybe  the  Main  Street  inarketers  are  the 
banner  for  the  state  tax  commissions  ploy. 

B .  Main  Street  marketers  claim  Mail-Order  companies  have  a  price  advantage  over 
them  equal  to  the  state  tax  rate.  Shoppers-by-mail  pay  shipping/handling  charges 
that  arc  usually  higher  than  the  tax  rate  difference. 

C.  Most  people  do  not  shop  by  mail  for  the  tax  savings.  Less  than  13  percent  in  a 
Gallup  Survey  admitted  they  consciously  used  tax  savings  as  a  reason  to  shop  by 
mail. 

D.  People  do  shop  by  mail  for  one  or  more  of  the  following  reasons: 

1 .  Convenience-  Main  Street  marketers  decide  when  to  open/close.  Mail-Order 
customers  buy  at  their  own  convenience,  not  conveniences  imposed  on  them  by 
Main  Street  marketers.  Mail-Order  customers  can  shop  from  their  own  homes 
and  businesses,  and  not  contend  with  traffic,  crowds,  weather,  crime,  etc. 

2.  Better  service-  shoppers  by  mail  do  not  have  to  rcly  on  the  attitudes  of  Main 
Street  marketers'  sales  people.  Items  offered  by  Mail-Order  companies  are 
usually  immediately  available.  If  a  product  is  out-of-stock  from  a  Mail-Order 
company,  it  will  be  shipped  to  the  customer  when  available.  If  a  product  is  out- 
of-stock  with  a  Main  Street  marketer,  the  customer  will  normally  have  to  "check 
back",  maybe  many  times,  to  obtain  the  merchandise. 

3 .  Customers  pay  for  the  high  overhead  of  "show"  required  by  Main  Street 
marketers  to  lure  customers  to  their  storcs. 
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4 .  Quality  of  merchandise  is  often  better  from  Mail-Order  companies.  Prices  may 
or  may  not  be  lower  than  Main  Street  stores.  Mail-Order  companies  do  not  rely 
on  discounted  prices  to  exist,  and  discounts  are  not  the  main  attraction  to  Mail- 
Order  companies. 

5 .  Few  people  shop  Mail-Order  for  lower  prices  alone. 

6 .  Hard-to-find  items  are  available  from  Mail-Order  that  Main  Street  marketers 
would  not  carry  because  Main  Street  stores  couldn't  sell  enough  to  justify. 

D.  Tax  collection  is  not  supposed  to  be  a  way  to  make  one  industry  competitive  with 
another. 

E.  Main  Street  marketers  do  not  like  competition  further  down  Main  Street  Will  this 
be  their  next  area  of  attack?  Take  this  problem  one  step  further  and  suppose  a  Main 
Street  marketer  in  one  local  jurisdiction  of  a  state  sold  an  item  to  a  resident  of 
another  looal  jurisdiction  of  the  same  state.  Would  it  be  the  merchant's  duty  and 
responsibility  to  collect  the  "use"  taxes  from  the  customer  and  remit  those  "use" 
taxes  to  the  appropriate  jurisdiction?  Would  Main  Street  merchants  be  willing  to 
coUea  and  remit  those  taxes? 

rv.  How  would  this  type  legislation  be  unfair  to  Mail-Order  companies? 

A.  Main  Street  marketers  have  one  tax  rate,  known  by  every  customer.  Merchandise 
and  dollars  are  exchanged  at  the  same  time  with  the  total  amount  known  and  agreed 
upon  by  the  Main  Street  marketer  and  the  customer.  The  Main  Street  marketer 
doesn't  have  to  follow  up  to  collect  tax  after  the  sales  transaction  is  completed. 

Mail-Order  companies  would  have  to  collect  a  minimum  of  46  state  tax  rates  and 
potentially  over  6,000  local  tax  rates,  often  confusing  because  of  state  and  local  tax 
regulation  variations  (see  H.B.).  To  illustrate  the  complexity  of  the  many  state  sales 
tax  rules,  a  company  in  Pennsylvania  makes  a  living  from  production  and  sales  of  a 
multi-volimie  set  of  books  to  try  to  keep  track  of  state  tax  regulations.  AT&T 
employs  approximately  76  persons  to  handle  sales  and  use  taxes  and  files  over 
9,000  returns  annually. 

Main  Street  marketers  are  subject  to  one  state's  rules  and  audit  Mail-Order 
companies  would  be  subject  to  46  states  and  thousands  of  local  rules,  filings  and 
audits. 

From  our  own  experience,  states  are  extremely  derelict  in  informing  out-of-state 
Mail-Order  companies  regarding  what  the  rules  are,  when  they  change,  etc.  Yet,  all 
states  want  out-of-state  Mail-Order  companies  to  prompdy  comply  as  if  the  out-of- 
state  companies  knew  all  the  rules. 
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B .  Main  Street  marketers  receive  state  services  from  the  only  state  they  collect  taxes 
for.  Mail-Order  companies  receive  no  services,  except  from  their  resident  state,  but 
would  be  required  to  collect  for  all. 

C.  Costs  of  Mail-Order  companies  to  collea  from  out-of-state  is  over  6  times  the  costs 
of  in-state  collection  by  Main  Street  marketers  (per  study  by  Touche  Ross). 

Most  Mail-Order  purchases  are  prepaid,  whereby  a  check  accompanies  the  order  for 
merchandise.  If  the  amount  of  the  check  is  insufficient  to  cover  the  tax,  the  Mail- 
Order  company  must  incur  additional  expense  in  an  effort  to  collect.  In  many 
instances,  the  cost  to  collect  will  be  greater  than  the  tax  to  be  collected.  The  Mail- 
Order  company  can  try  to  collect  the  taxes  (at  the  company's  expense),  aggravate  its 
customer,  and  lose  more  business,  or  the  Mail-Order  company  can  elect  to  pay  the 
taxes  from  profits.  Either  way,  the  Mail-Order  company  loses.  Sales  lost  due  to 
customer  confusion,  aggravation  and  frustration  would  be  immeasurable. 

D.  The  cost  to  implement  a  computer  system  to  try  to  comply  with  these  many  rules 
would  force  many  Mail-Order  companies  out  of  business  or  restrict  profits  so  as  not 
to  be  worthwhile  to  continue  in  business. 

E.  Cost  of  advertising  space  to  explain  complex  tax  rules,  rates,  calculations,  etc. 
would  be  tremendously  expensive.  Catalog  space  is  valuable  to  Mail-Order 
companies  as  store  space  is  to  Main  Street  marketers. 

F.  In  many  cases,  the  out-of-state  Mail-Order  companies  would  have  to  pay  to  be 
registered  to  collect  and  remit  taxes  to  the  states  and  local  taxing  agencies. 

V.  Impact  on  state  revenue. 

A.  The  stales  that  are  pushing  for  this  type  legislation  have  not  considered  the  total 
economic  impact  on  themselves.  They  have  not  considered  the  following  costs. 

1 .  Administrative  costs  to  monitor  compliance  by  hundreds  of  out-of-state  Mail- 
Order  companies. 

2.  Administrative  costs  to  properly  and  timely  inform  out-of-state  Mail-Order 
companies  of  changes  in  tax  rates  and  other  tax  regulations. 

3 .  Administrative  costs  to  promptly  distribute  information,  instructions,  etc.  to 
out-of-state  Mail-Order  companies. 

4 .  Processing  costs  to  review  thousands  of  tax  returns  and  other  filings. 

5 .  Costs  for  auditing  the  hundreds  of  out-of-state  Mail-Order  companies  (including 
travel,  additional  personnel,  etc.). 
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6 .   Costs  for  enforcement  of  the  out-of-state  Mail-Order  companies. 
B.  The  states  that  have  resident  Mail-Order  companies  will  lose  revenue  from: 

1 .  Lost  revenue  because  of  in-state  Mail-Order  companies'  closings. 

2.  Lost  revenue  because  of  supporting  suppliers'  closings. 

3 .  Lost  jobs  firom  Mail-Order  companies. 

4 .  Lost  jobs  from  supporting  suppliers  to  Mail-Order  companies. 

5 .  Unemployment  compensation  paid  to  employees  of  Mail-Order  companies 
forced  out  of  business  or  force4  to  reduce  their  work  forces. 

6.  Unemployment  compensation  paid  to  employees  of  supplier  businesses  that 

supply  and  depend  on  Mail-Order  companies  that  are  out  of  business  or  forced 
to  reduce  their  work  forces. 

7 .  Reduced  income  taxes  from  in-state  Mail-Order  companies  because  of  increased 
costs  to  comply  by  Mail-Order  companies. 

8 .  Reduced  income  taxes  from  in-state  suppliers  of  goods/services  to  Mail-Order 
companies. 

VI.  Cost  to  Federal  Government. 

Lost  revenue  would  be  for  the  same  reasons  that  states  lose  revenue  from  in-state  Mail- 
Order  companies. 

Vn.  Abusive  to  United  States  Economy. 

A.  Lost  jobs,  because  Mail-Order  companies  and  their  supporting  suppliers  would  be 
forced  to  close  or  reduce  work  forces  because  of  the  high  compliance  costs. 

B .  Impose  unproductive  costs  and  inefficiencies  on  a  major  U.S.  industry. 

C.  Threatens  many  small  and  mid-size  businesses  (Mail-Order  and  supporting 
suppliers  of  goods  and  services  to  Mail-Order  businesses). 

D.  Reduce  profits  and  spending  by  Mail-Order  industry  and  their  suppliers. 
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The  Mail-Order  industry  does  not  try  to  "take"  revenue  away  from  the  states.  That  is 
between  the  taxing  states  and  the  residents  of  those  states. 

The  Mail-Order  industry  should  not  be  the  tax  collecting  agent  for  any  state  from  which  the 
Mail-Order  company  receives  no  state  services  or  benefits,  and  has  no  vote.  The  Mail- 
Order  industry  should  not  have  to  increase  its  prices  to  comply  just  so  it  can  be  a  "&ee"  tax 
collector  for  every  state. 

Mississippi  collected  $1,290,548,234  in  sales  taxes  in  Fiscal  Year  1993.  The  $27.3 
million  purported  lost  revenue  represents  less  than  2. 1  %  of  the  total  sales  tax  revenue  of 
Mississippi.  Is  this  small  amount  really  worth  the  extreme  cost  to  consumers,  the  Mail- 
Order  industry,  other  forms  of  state  revenues.  Federal  revenue,  and  the  U.S.  economy? 
If  the  states  feel  they  are  losing  so  much  revenue,  then  let  the  states  find  a  way  to  get  the  tax 
from  their  own  residents  who  "owe"  the  tax.  This  type  legislation  follows  the  rationale  of 
"get  someone  else  to  do  the  dirty  work-  especially  if  it  doesn't  cost  me  anything  (i.e. 
votes)".  Let  the  states  incur  the  cost  to  collect,  monitor  and  enforce.  Let  the  states  face  up 
to  their  responsibility  and  not  lay  the  burden  and  blame  on  the  out-of-state  Mail-Order 
companies. 


RESTRY  SUPPLIERS.  INC. 


JRG:jf 


John  R.  Gwalmey 
President  and  CEO 
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FINGERHUT 

COMPANIES,      INC. 


October  6,  1994 


Robert  C.  Kietfer 

A-.isl.ini 
Genef.il  Counsel 


The  Honorable  Jim  Bilbray 

Chairman 

Subcommittee  on  Procurement,  Taxation  and 

Tourism 

Small  Business  Committee 

U.S.  House  of  Representatives 

B363  RHOB 

Washington,  D.C.   20515 

Dear  Mr.  Chairman: 

I  am  writing  in  regard  to  federal  use  tax  legislation  as  discussed  last  week  in  the 
Procurement,  Taxation  and  Tourism  Subcommittee  hearing.   I  would  appreciate  this 
letter  being  entered  into  the  official  record  of  the  hearing. 

Fingerhut  Companies,  Inc.  is  a  multi-media  direct  marketing  company  selling  a  broad 
range  of  products  and  services  to  consumers  via  catalog,  television  and  other  media. 
The  Company  employs  approximately  9500  people  in  Minnesota,  Tennessee,  Utah  and 
Wisconsin.   Fingerhut  is  in  the  process  of  establishing  S  The  Shopping  Network,  a 
24-hour  home  shopping  channel,  in  Nevada? 

Even  though  Fingerhut  is  one  of  the  nation's  largest  direct  marketers,  mailing  over  476 
million  catalogs  and  other  promotions  last  year,  the  obligation  to  collect  taxes  on  behalf 
of  46  states  and  6000  local  jurisdictions  would  be  extremely  costly  and  burdensome  for 
it.  For  small  businesses,  however,  it  would  be  nearly  impossible.  With  all  the  varying 
rates,  exemptions  and  filing  procedures,  compliance  would  very  quickly  become  a 
prohibitively  expensive  and  complicated  task,  forcing  many  smaller  companies  out  of 
business. 

With  the  passage  of  federal  legislation,  direct  marketing  companies  would  become 
responsible  for  collecting  use  taxes  on  behalf  of  all  jurisdictions,  even  those  in  which 
they  have  no  physical  presence.   In  the  case  of  companies  whose  customers  pay  by 
check  and  fail  to  remit  the  tax,  the  direct  marketer  would  also  be  forced  to  absorb  the 
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cost  and  remit  the  tax  itself.  In  Fingerhut's  case,  over  95%  of  incoming  payments  are 
made  by  check  or  money  order. 

With  the  already  high  costs  of  fulfillment  inherent  to  our  industry  and  the  certainty  of 
at  least  a  double  digit  postal  rate  increase  in  1995,  we  simply  cannot  absorb  more  costs. 
This  legislation  would  not  only  impose  unfair  costs  and  add  administrative  burdens  on 
Fingerhut  and  other  direct  marketing  companies  but  its  inevitable  effect  on  our 
profitability  would  necessarily  force  us  to  spend  less  with  our  myriad  vendors  such  as 
printers,  paper  suppliers  and  product  suppliers  affecting  their  profits  as  well. 

Because  there  are  other,  tairer  options  to  explore  such  as  a  voluntary  collection 
agreement  negotiated  by  representatives  of  the  states  and  the  industry,  but  entered  into 
by  individual  companies,  I  urge  you  to  oppose  this  legislation. 

Sincerely, 


Robert  C.  Kieffer 
RCK/rlm 

o 

83-416  O  -  95   (160) 
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